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JAMES ry. aC DONNEULL, J R., called as a 


witness on behalf of the plaintiffs, having been 


duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. BEEBE: 
Q Mr. McDonnell, when were you born? 
A March 27, 1918. 
Q And did you attend college? 
Yes, I did. 
When did you graduate? 
Georgetown University. 
When was that, please? 
1939. 
And did you enter the Army? 
Yes, I volunteered. 
And how long were you in the Army? 
Five years. 
And what branch or what rank did you attain? 
Went in as a private; came out as a captain. 
What year did you come out? 
A 1945. 
Q Since leaving the Army, have you had any 
invoivement with the securities business? 


A Yes. I worked at McDonnell and Company for 
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DD6B5 J. F. McDonnell, Jr. | | 
several months in 1945. : 
Q And after leaving McDonnell & Company, what | 
did you do? | 
A I went out to Detroit and went through a | 
training program at the Ford Motor Company. | 
Q Did you go into the automotive business? ! 
A Well, that is the automotive business. | 
Q I mean after the training program. | 
A Yes, I went into a Ford dealership. This was | 
| 


after I left the Ford Motor Company itself. I went into 
a Ford dealership and numerous other businesses. | 
Q Could you describe the businesses? ! 
A. Yes. One was a Howard Johnson restaurant. | 
Then I bought a tool shop, machine tool shop. Slightly 
before that I became a manufacturer's agent, which is a 
- salesman, for a supplier to the seni industry. That 
happened to be a Chevetend firm called Ferrow Machine & 


Foundry. 


worth Menutecrerse isin seman aay and subsequently ~hat was 
a public corporation. i subsequently became president of 
that corporation. 


} 
| 
| 
Then { became a manufacturer's agent for Aynes- | 
oe 
| 
Q Does that take us up to right now, or were so 
i 


further developments? 


J. F. McDonnell, Jr. 


247 


A I went into the insurance business, another 


automobile dealership, the retail finance business, and 
the hotel business. I think that covers it. 

Q What do you do now? 

A I try t* manage those businesses. 

Q Which ones are you currently involved in? 

A Well, I am currently involved in one hotel, 
one separate restaurant, one insurance company. I believe 
that's it. 

I have sold one automobile dealership just 
recently. 

Q How do you go about making your decisions as 
to what: business to go into or not to go into? What is 
your procedure? 

A Well, I try to examine the profit potential, 
I try to investigate it as thoroughly as I can, and that 
would be it, I suppose. 

Q a Before the transactions involved here, beginning 
late 1968, had you ever analyzed the securities business 
from the point of view of making an investment in it? 

A No. 

Q Had you ever done any research or had any 


research done for you about any particular brokerage 


houses, firms? 
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DD6B7 J. F. McDonnell, Jr. 

A No. 

Q Would that include McDonnell & Company? 

A Yes. 

Q Did you have any involvement with McDonnell 
& Company prior to -- personal involvement , or as a 


trustee, prior to December 1968? 


leading. 


‘background. 


A 


Q 


A 
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MR. STEIN: I object to the question as 


Sree a ER A 


THE COURT: Overruled. I think it is just 


We are in the time frame from 1945 to 1968? 


Yes. 


In that time frame I had absolutely no connectio 


whatsoever with McDonnell & Company, or any other brokerage 


office. 


Q 


Did there come a time in late 1968 when you 


were aprroached by McDonnell & Company and asked to become 


involved in that company? 


A 


Q 


A 


Q 


My brother, Morgan McDonnell, approached me. 


Did Morgan have something to do with cbonnel 


& Company at that point? 


A 


| 
7 
| 
| 
| 
| 
| 
Yes. : 
Who approached you? 
| 


Yes; he was an emplo 
Sf 


+ eee 


J. F. McDonnell, Jr. 
What did he ask you to do? 
He told me cae were having trouble with their 
manager in the Detroit office, that he wanted to get out 


of that position because he could make more money as a 


salesman than he could as a manager. I think the fellow's 


name was Jim Lark. 

He said,.."We have to get gawker manager out 
here," and he asked me if I knew anybody in the business. 
I said to Morgan that I don't know anybody, that I have no 
connection with this business. 

He said, "Would you consider taking it?" 

Is that enough for this question? 

If that is the extent of what he said. 

Did you agree at that point? 

A No, I told him I had no interest whatsoever in 
it, that I had other problems of my own, that really, "No, 
Morgan, I am not the slightest bit interested in this." 

Q What was the period of tiem when vou had the 
first conversation with Morgan about the business? 

A I think it must have been January 1969; late 
January, I think. 

Q Did there come a time when you were spoken to 
again on this subject? 


A Yes. He came back to me shortly thereafter and 
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he said, "We are really up against it." 


MR. STEIN: I object to what Morgan said as 


THE COURT: He is an official of the company. 
MR. STEIN: Can we establish that, that he was 


hearsay. He is not part of this proceeding. | 
| 
‘ 
an official of the.company in a particular capacity at that | 


time? 


MR. BEEBE: I thought we had. 


| 
| 
| 
THE COURT: I thought we had. Overruled. | 
j 
Proceed. | 
Q Mr. McDonnell, when,Morgan came to you the second| 
time, what did he say to you and what did you say to him? 
A Well, he came back to Detroit, and he said that 
» he was really in trouble, tkat they really needed somebody 
and they needed somebody pretty quick. He said to me, 


“You have always appeared to me to be somewhat not as busy 


-as other people, so how epout it, would you do me a favor 


and do it?" 


| 
| 
{ 
I said, “Well, I'll think it over, Morgan." | 
He left, and then a couple of days later I | 
called him and said, “All right, I'll do it, Morgan." ; 
| 
He explained it wasn't much of a job, and I A 
think I told him, “Morgan, I have had a lot of experience, | | 
bad 


i have been the president of one of the largest automobile 


4 
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parts manufacturers here in Detroit, so I suppose it won't 


be all that burdensome, so I'll take it." 


Q Can you fix the period of time this second 


conversation took place? 
A I would say it was February of 1969. 
Q Where were you based at that point? Where 
was your- home? 
In Detroit. I have lived there since 1945. 


What was the position he was asking you to 


Manager of their office. They have a branch 
‘office. 

Q Was it an existing branch office? 

A Yes, it had been in existence. 

Q Now, you agreed with him, you said, Then what 
happened? 

A Well, I had an office in the Michigan 
Consolidated Gas Building -- that's a building in Detroit. 
It was across the street from McDonnell & Company's office. 
So I had to move from that office to McDonnell 5 Coipany's 
office in order to do this. tn ae first job, of course, 
was to sublet my own personal office and then I called 
Morgan and I.said, “Look, I have a bunch of furnishings 


im this office and I have to move these" -- if I get too 
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much in detail shut me up. 


Any any rate, I made the transition from my own 


ye office into McDonnell & Company's office, subletted my 


office and everything else. I moved in. 

Q And after you had done this, were you asked to 
sign any papers and make -- and become a member or an 
allied member of the New York Stock Exchange? 

A Well, when I got into this office of McDonnell 
& Company, I was informed by Tom McKay of McDonnell & 
Company that I had to become an allied member of the New 
York Stock Exchange, and in addition to which I had to buy 
three hundred shares of McDonnell & Company's voting 


stock. Otherwise, the New York Stock Exchange would not 


permit me to be a manager of that office and superviese 


account executives. This was told to me by Mr. Mckay. 
Q And what did you tell Mr. McKay? 
A I guess I told Mr. McKay that I was not only 
astonished --_ 
THE CCURT: I take it you agreed you would do 
this; is that correct? 
THE WITNESS: Ultimately, a 
THE COURT: Is there anything relevant in 


between those points? 


MR. BEEBE: Yes. I think there was a moment of 


Se ge ene ce eee eR ee NE OE A NT SAI ne a 


DD6B12 | "J. B. McDonnell, Jr. 
strong resistance. 

MR. BROOKS: I object to counsel's character- 
izing that. | 

THE COURT: Ladies and gentlemen, as I told you | 
from the beginning, anything the attorneys say is not | 
evidence, so disregard all remarks of counsel that you might 
construe as evidence. 

Go ahead. 

Q Mr. McDonnell, aid you ten receive any papers 
that you were to sign in connection with this purchase of 
stock and application for membership? 

A: Yes. I had to fill out a very lengthy applica- 
tion to become a member, an allied member of the New York 
Stock Exchange, and also the American Stock Exchange, or 
Amex, as we are referring to it here, and I believe NASD, 


National Association of Securities Dealers. 


the documents that you filled out. 
A Yes, sir. 
MR. BEEBE: May I offer that as the next 
exhibit. 
(Plaintiff's Exhibit No. 13 was marked for 


identification.) ue 
Q I direct Your attention to the second to last 


i 
Q I show you a document and ask is that one of | 
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page, and ask you if that is your signature on there. 
A ‘Yes, sir, it is. 
MR. BEEBE: I offer that as the next exhibit 
in evidence. : 
MR. BROOKS: No objection. 
(Plaintiff's Exhibit No. 13 was received in 
evidence.) 
Q Now, you mentioned the American Stock Exchange. 
I hand you a document and ask you 4f that is your 
signature. 
A Yes, sir, it is. 
MR. BEEBE: I offer that in evidence. 
(Plaintiff's Exhibit No. 14 was marked for 
identification.) | 
THE COURT: Any objection to 14? 
MR. LOFLIS: No objection. 
THE COURT: Received. 
(Plaintiff's Exhibit No. 14 was received in 
evidence.) 
Q Now, Mr. McDonnell, before purchasing the stock 
and making the applications, did you make any inquiries 
of McDonnell & Company as to its financial or operational 


condition? 


a Well, & was furnished some information by McKay 


eee a bee tee 


a aan 
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DD6B14 J. F. McDonnell, Jr. 
as to the financial condition of McDonnell & Company. 

MR. BROOKS: I object to the question for 
the reason that we have not eutebiished “hak Mr. sissies 
had purchased any stock. Plaintiff's counsel assumed that 
in his question. So far all we have is an application 
for membership. 

THE COURT: Overruled. Go ahead. 

Q Please continue your answer. 

A I received certain documents in the mail from 
him purporting to set forth the financial condition of 
McDonnell& Company. I think the documents are here some- 
where, copies of them. 

Q Did there come a time when you bought some share 


of McDonnell & Company common stock in response to this 


request? ; 
AU Yes. 


Q And did there come a time when McDonnell & 
Company went out of iselnanes 

A Yes, that's right. 

Q And did you make a claim in the Court of 
Chancery, State of Delaware, for the moneys you had put in 


for the common stock? 


A Yes. 


Q I show you a document and ask you if on the thi a 


+e 
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and fourth pages thereof there appears your cianenene. 
A Yes, sir. 
Q Does that represent the claim you made in the 
Court of Chancery on your behalf for $20,718, ane interest? 
MR. STEIN: These series of questions is 
leading, your Honor, and I object. 
THE COURT: Is there any substantial contention 
about it? 
MR. STEIN: I am objecting as to the form. | 
THE COURT: It is an area where the exhibit will' 
speak for itself. 
MR. STEIN: That is correct. 


THE COURT: Overruled. 


There are certain areas that you are right 


about, but here I don't feel that it works any prejudice 


to anybody. 
Plaintiff's Exhibit 15 is received in evidence. 
(Plaintiff's Exhibit No. 15 was received in 
evidence.) 

Q And did you also file a claim concerning these 
shares addressed to the liquidator of McDonnell & Company, 
and I show you a document that oe previously been marked 

. during the depositions as Defendant's Exhibit 40, and ask 


ou if that represen your claim. 
rN ; : : 


DD7B16 J. F. McDonnell, Jr. 

A The reason I hesitate is there is no signature 
on this document. However, I did file a claim. This 
particular document doesn't seem to have a signature 
thereon. 

Q This is a xerox copy. 

Could you go through that and see if that 
represents a conformed copy without wine signature of what 
indeed you filed in Delaware -- not in Delaware, this is- 
the one against the liquidator. 

THE COURT: Any dispute as to this inserument 
being what it appears to be? 


MR. BROOKS: We haven't gotten a copy, your 


MR. BEEBE: I just handed one to Mr. Loflis, 
defense counsel. 

MR. BROOKS: Thank you. 

(Pause.) 

MR. BROOKS: Your Honor, we agree that a claim 
was designated Deposition Exhibit 40 to the liquidator 
was submitted to the liquidator. Subject to verification, 
I have no objection to it being admitted into evidence. 


It may be the copy marked at the deposition does have his 


signature. We don't dispute that he did sign it. 


THE COURT: Very good. 
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MR. BEEBE: May we mark that as the next 
exhibit, please? 
(Plaintiff's Exhibit No. 16 was received in 
evidence.) 
Q Turning to the exhibits attached to this claim 
in evidence, could you testify as to which one of these 
you received, the documents you said you received before | 
you bought the stock? 
A The document set forth as Exhibit A to this i 
I did receive. | 
Q What is that? | 
A That is a certificate of amendment of certificate 
of incorporation of McDonnell & Company. 
Qo If you can pause just for a minute there. 
Is that dated October 1966? 


A Can you tell me what page I am supposed to look 


‘I'm sorry, at the very back. 


THE COURT: Page 35. 


Q Did you receive the next document, also? 
A The first page of the next document I aid 


recieve. 


| 
' 
24th day of October, 1966; correct. 


THE COURT: How is that identified? 


DD6B18 J. F. McOonnell, Jr. 
THE WITNESS: That identifies itself as 
Exhibit A to my claim, nee Honor oe beg your pardon, 
B. 
COURT: Exhibit B to Exhibit 16 in 
evidence? 
WITNESS: That, sir, I did receive. 
A next page, which is the statement ‘of fin- 
ancial condition of 1964, the next one 1965, the next one 


1966, 1967, I did receive. The next one, which is 


' 
identified as Exhibit C, I did receive. The next one, whteh | 


is Exhibit D, I did receive. This second portion I 
received Fen Mr. McKay. 
THE COURT: When did you receive these? 
THE WITNESS: I received these prior to my 
purchase of the stock. 

Q Are we talking about 1969? 

A Yes, just prior. After I had moved over into 
McDonnell & Company's office and had been informed that I 
to buy stock, he sent this along to me. 

The next document I also received -- 

THE COURT: That is Exhibit E? 

THE WITNESS: I can't read it, your Honor. 
MR. BEEBE: I will so state it is. 


His copy doesn't have it on there. 
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Was that dated, on the last page, as of May 29, 


Yes. It says October 1968 on the bottom of 


= the page. 


| 
| 
| 
| 


The next is a letter dated April 11, 1969. I also 
received that. 
Q In fact, was that letter the covering letter tha 
sent you many of these documents? 
A I have to reat it and see. 
Q It is denoted exhibit F, and lists some 
enclosures at the bottom. 
A Yes. Yes, right. 
Now,the next dccument appears to be a financial 
statement as of October 31, 1968 of McDonnell & Company. 
It also has a certification of Lybrand, Ross. Brothers & 
Montgomery on the bottom cf that. 
Q Could you explain to the jury who that is? 
A That is a large accounting firm that many 
large corporations in the United States call in to certify 
to the accuracy of their figures at the end of the year, 
* end of the accounting year. , 
Just for the record, I cannot be sure that this 


item was included with Mr. McKay's other items. I don't 


26 
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The next item is a letter of May 8, 1969, 
written to me by Mr. coeue, I did receive same. 
The next item -- 
THE COURT: The other are pleadings of some 
kind or another. 
MR. BEEBE: I believe they are. 
Q Is it safe te summarize the rest by saying you 
did not receive these prior to the time you purchased the 
stock? 
A I would nave to read Mr. McKay's letter of May 
Sth to determine whether that is the case or nct. However, 
the exhibits right after that, shown as Exhibit I, 
Exhibit J, K, and the final piece of paper, were definitely 
not even written at that time. They are official court 
documents and Securities & Exchange Commission documents. 
THE CCURT: We are going to recess now until 
tomorrow morning. 
Ladies and gentlemen,ten o'clock tomorrow 


morning. Continue to heed my admonition not to discrs:: the 


mil 
| 
| 
| 
| 
j 
| 
| 
| 
| 
| 
| 
| 
| 


case with each other nor anyone else. YF wart you te keep an | 


open mind. 
See you at 16 a.m. tomorrow mourning. 


. (Adjourned to April 30, 1975, at 10 4.m.+ 
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MARGARET MARY MC DONNELL MURPHY, et al. 
vs. Tl Civ 461 


71 Civ 1940 
MC DONNELL & CO., INC., et al. 


April 30, 1975 
10:00 a.m. 


Trial resumed. 


(In open court; jury present) 


JAMES Fie MC Di OUNoON EG Gy Ji ite 


resumed. 


THE CLERK: You remain sworn, Mr. McDonnell. 
DIRECT EXAMINATION CONTINUED . 
BY MR. BEEBE: 
Q If we could review the bidding for a moment 
as to where we were yesterday, Mr. McDonnell, I believe 
we had reached the point where you had gone across 


the street to the McDonnell branch office in Detroit 
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and had the been asked to buy some stock in the company. 
How many shares was that? 

A 300. 

Q And you had received some documents from 
the company, and then did there come a time when vou asxed 
for some more documentation about the company's 
financial -- McDonnell & Company's financial condition? 

A Yes. 

Q I show you a document that we have marked 
as Exhibit 17 for identification beforehand, and it 
appears to be a copy of a letter from J. F. MeDonnell, dr. 
to Morgan McDonnell, dated etl 21, 1969. 

I ask you if you sent that copy to Morgan 


McDonnell. 


A ‘Yes, sir. That is my letter. 


MR. BEEBE: I offer that in evidence, and 
I am furnishing copies for defense counsel. 

MR. BROOKS: No objection, your Honor. 
MR. STEIN: No objection. 

MR. LOFLIN: No objection. 

THE COURT: Received. 

(Plaintiffs' Exhibit 17 was received in 

evidence) 


Q Directing your attention to the second pade 


SCUTHEAN OISTA.CT COURT REPORTERS, U.S. COURTHOUSE 


mer J.F.McDonnell, Jr.-direct 265 


of that letter, where it says in the next to the last 


paragraph, "However, prior to actual purchase I would 


appreciate receiving a more current financial state- 
ment” -- did you receive any more current financial 
information from the McDonnell Company or Morgan 
McDonnell? 

A No, sir, I don't believe fr did. 

Q Did you subsequently purchase the 300 
of McDonnell Company stock? 

A Yes, siz, 1 did. 

Oo Was this in approximately -- when did you 
purchase it? 

A : The best that I can recollection it was in 
May of 1969. 

Q You applied for membership at the stock 
exchange, in one of the documents that was introduced 
yesterday, and for permission to hold voting stock of 
McDonnell. & Company. Did you receive an advice that 
you had been approved? 

A Yes, sir, I aid. 

I show you two pages here, which I am proposing 
to offer as one exhibit, which has heen previously 
identified as Exhibit 18 for identification. The top 
ene is a menmorandun apnarently from Thomas A, McKay 
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on McDonnell & Company stationery, addressed to James F. 
ntnaneti.. Jr., and it mentions an attachment. The 
second document is a copy of a letter on the New York 
Stock Exchange stationery from, apparently, John J. 


Mulcahy, Jr., secretary, addressed to McDonnell & Company, 


inc. 


Did you receive both those documents . 
the top copy and its attachment? 
A Yes, sir, I did. 
MR. BEEBE: I offer that as the next 
exhibit. 
MR. BROOKS: No objection. 
(Plaintiffs' Exhibit 18 was received in 
evidence) 


Q Now, we are in May 1969. By that ‘ime dic 


you know of any financial or operating problems at 


McDonnell & Company? 

A No, sir, I did not. 

Q Dia there come a time when you learned of 
such problems? 

A Yes, sir. While I vas in the Netroit 
office one day in May I received a telephone call from 
my brother Morgan in New York City. He informed me 


that due to the fact that my brother Murray, who was the 


mer J.F.McDonnell,Jr.-direct 
head of the firm, was indisposed in the hosvital, that he 
was in New York with Lawrence O'Brien, the president of 
McDonnell & Company. My brother Murray was the 
chairman of the board and the chief executive officer, 
and Lawrence O'Brien was the president at this time. So 
Morgan called me and said thathe was alone there, and that 
he had been contacted by a Mr. Bishop of the New York 
Stock Exchange who was threatening to close down 
McDonnell & Company because of the fact that McDonnell 
& Company didn't have anough money, in the simplest 
terms, and would I please come to New York. 

So I said, yes, of course. I was horrified. 
I was amazed that this situation even existed because I 
had had no prior knowledge. 

So I went out to the airport, qot on an 


airplane. I remember it was a terrible storm that 


day, and it took me much longer to get to New York than 


I thought. I arrived at the LaGuardia Airport and I 
called the office of McDonnell & Company from the 
airport and I talked to my brother. He said "I don't 
know what they are doing, but please get here right 


away." 
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I said call Mr. Bishop and tell him there's 
been a storm and I will get there in another 45 minutes. 
I went in a cab and aot down to McDonnell & 
Company. It was then after 5 o'clock, 1 recall. I went 
into the offices. 
Does this answer your question? 
Q Yes. Go ahead, please. What happened when 
you got t- the office? 
A When I got to the office, Morqan met me and he 
took me into Lawrence O'Brien's office, and they said 
"We need some more money." 
Q Excuse me. Could you identify for the jury 
who is Mr. O'Brien? 
A I thought I did identify Mr. O'Rrien. 
THE COURT: He did. He said the president. 
Okay. 


“We need some more money, and would you put 


I said "Well, men, this is a poker game 
right now. I think we should get across the impression 
to Mr. Bishop that perhaps I would put some money in. 


How much do you need?” 


"Well, we need a million dollars.” 


Isaid "Are you sure it's a million?" 


Ge ee Pk ey wee 


ee sf 
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"Oh, yes, it's a million.” 

I said, "Is it less than a million or mcre 
than a million?” 

"Well, it's a million dollars, we think." 

Mind you, this is they "think." 

MR. STEIN: I move the last aside he 
stricken. 

THE COURT: Strike out that remark. Just 
tell us what was said, without commenting on it. Just 
qive us the facts. 

A Yes, sir. So I said, "Well, let's see what 
happens when Mr. Bishop comes in.” 

Mr. Bishop came in. The front door was 
locked, he came in through the back door because it 
was after working he ‘’s, and he had two people with him 
from the New Yuc. Stuk ixbhende. 

He sat down and he looked at me and he 
said, "Well, are you going to put more money in this 
Sivan?” 

I said to him "Mr. Bishop, I have heen here 


15 minutes. I have no idea how much money this firm 


needs. I can't answer that question.” 


He said, "Well, we have a meetina of the hoard 


of governors of the New York Stock Fxchance which I have 
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just come out of and they are waiting for me to come back 
to tell them whether you are going to put more monev in 
here or not.” 

I said, “Mr. Bishop, I am afraid you will just 
have to go back and tell them I just got to New York. 
After all, they know there was a storm here today, Or 
at least there was in Michigan." 

Then he got up and left. Mr. Moraqan 
O'Brien turned to me and said, “What do you think? 

Are you going to put slit in here?" 

I said, "My answer to you is exactiy the same 
as to Mr. Bishop." 

T said, “First of all, 7 don't think the 
fellow really has any intention of closing us dewn, so to 
answer your question honestly, no, I am not going to 
put any money in. This is the Memorial Day weexend. 

I will be back after Memorial Day. So let's call the 
bluff. 

Q That was the end of that sequence of events 
just before Memorial Day weekend? 


A Yes. 


Q Was that on a Thursday or a Friday of that 


I believe so, sir. 


J.F.McDonnell,Jr.-direct 

Did you then go away for the weekend? 
Yes, sir. 

And did you come back on Monday? 

A Yes, sir, I did. 

Q Did the stock exchange shut McDonnell & 
Company down over the weekerd or on Monday? 

A No, sir, they did not. 

(6) Did they shut them down at any time shortly 
thereafter? 

A sir, they did not. 

Q id you put in a million dollars? 

A No, sir, I didn't put in a dime. 

Q Did you ask for more details about what the 
exact status was of McDonnell & Company in its financial 
needs when you came back? 

A Yes, sir. When I came back after the weexend 
holiday, I had a meeting with my brother Morgan and a man 
by the name of Frank Deegan, who was the -- I believe 
_@s that time the executive vice president of McDonnell 
& Company -- Tom Ford from the law firm of Shearman & 

terling. 


I believe that they were the total that were 


in that room at that time. My brother Murray, as I say, 


was not present because he was indisposed in the 
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hospital. Lawrence O'Brien had sent word in that he 
didn't want this job in the first place and he was going 
to quit. So that just left us there. 

I then inquired of Mr. Deeqan. tT said, 
"Frank, how much money is it going to take to put this 
‘firm in shape so that they can operate?” 

He said “Frankly, I'll tell you, it's 
between three and five million." 


This was a revelation. 


\ 
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THE COURT: Just tell us wnat was said, please. 


between three and five million." 

He said “yes, but the figures wa have here 
are totally unreliable. I know we are in viclaticn of the 
Rules and Regulaticns of the New York Stock Exchange. We 


are in x~eal bad trouble." 


A I said to him "Frank, there is a big difference | 
| 
| 
| 
| 
' 


I said to him, knewing at tha time tha only thing 
to do was to look at the assets of the corporation, or what | 
was around that I could convert into cash, to heip the | 
situation, I said “How many seats do we have oa the New York 


Stock Exchange, memberships?" 


You pay for those, they have a valve. de said 


| 
i 
So I turned to my brether Morgan, because I had | 
no position here, I was not -- | : 
MR. STEIN: I am going to ask you to catia | 
the witness about this emoting to the ing that Ikadno | 
position here a lectures cn what a stock exchange soat is. 
That is net the witness’ role, I submit. 
THE COURT: Sustained. Mr. McDonnell, just 
tell us what was said. 
THE WISNESS: Ye3z sir, I'm sorry. 
THE CCURT: Conclusions are for the jury to draw, 
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not for you. 

THE WITNESS: I'm sorry, gir, I will try to do 1< 
properly. 


THE COURT: You are unfamiliar with being a 


THE WITNESS: Yes, sir. Let me seo where I was. 
THE COURT: Yeu were discussing tho fact thet | 


| 


‘there were stock exchange seats. | 


A He said “We have four ceats". I said to ny brother 


Morgan "I think wa should sell these seats to raise cash." | 


Morgan then called in the floor breker, whos3 aun 


was Edward F. Becker, who had been a member ef McDonnell 
_ & Company for mahy years, and he instructed Edward Becker 
to sell the seats en the New York Stock Exchange. 

I believe he told him to sell three seats. i 
can't be held to that distinctly, but thissale prcbably 
would heve raised scsewhere in the vicinity of three to 
four 2.undred -- 

MR. STEXN: There we go again, your Eoncr, we 
are talking about cenclusions aid inferences. I am goinc 
to object. 

THE CoNT: Was this the subject of discussion? 

THE WITNESS: Yes, sir, it was, how much money 


could be raised. 


275 
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MR, BEEBE: I would like hin, if you will, just 
to relate the story, but I would like your Henor to hava 
the witness have an oppertunity to velate what the facts 
were, if he can keep it within the ccnfines of the facts, 
without interrupticn. 

-THE CCURT: Go gheud. 

A The seats would have yielded scmewhere in:the 
vicinity of three to four hundred thousand dollars in 
cash. Mr. Becker went dewn to tne fleor of the exchanse 
and sold those seats, Seah ae that amount of casa. 

I then said that I did not feel that that wouid 
in any way solve the probiem, but it would at least show 
them we are doing something. That's all, : 

Q spout wnat time are we in the summer of 1969, pee 
for therguidance of the jury? Are we will in that week 7 
after Memorial Day? | 

A Yes, sir, we are. 

Q .The beginning of June? 

A Yes, sir. 

Q Without describing all the details, can you tell 

the jury what it is that you did or trided to de thereafter 
concerning McDonnell & Company? And I will take a time 


frame of dune to September. 


MR. BROOKS: £ think the question is leading. 
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We doen't know whether Mr. McDonnell did anything. Let's 
find out if he did anything. 


THE COURT: I assums he did. 


THE COURT: No. 
MR. BROOKS: I object. 


THE COURT: I sustain it. Just what happened, 


Mr. McDonnell, 


| 
| 
| 
' 
| 
A Well, I viewed the situation in two ways. 
t 
| 
| 
| 


t 


Q It is your phraseology. I'm sorry, sir, you have t 


' speak in terms of what you did. 


THE COURT: I think you have to take this question | 


oO 
| 
| 
| 
| 
by question. | 
MR. BEEBE: All right, we will do it a pieca | 
at a time, your Honor. | 
THE COURT: Ask what happened next, if anything. | 
MR. BEEBE: All right. 
Q After this raising of money by selling the seats 


on the exchange, or some of the seats, what did you do in 


f terms of the problems that you had then discovered at 


A I attempted to go further, find other areas thet 
might be areas available for cash for the ccmpany, +o 
keep 2: going. This is in the early stages of my knowledge 


| 
\ 
McDonnell & Company? | 
! | 
| 
of what was going wrong. | 

' 
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Let me ask you this. Did you succeed? 
No, sir, I did not. “ 
When did McDonnell & olin oe out of business? 
Formally, six? 
Yes. 
A I believe it was 1970. 
Q Yesterday at the beginning of your testimony 
we marked as Exhibit 1s a emis that you made to the receive! 
in Delaware of McDonnell & Company for the valve of your 


300 shares. 


Did there come a time when you received anything-- 


out of that claim? 

A Any money? 

Q Yes, it-says claim for $20,718. Did you recsive 
all or any part of that? | 

A No, sir, nothing. 

Q Mr. McDonnell, I would like to shift now and ask 
you if you were a trustee under the will of your father? 

A Yes, sir. | 

Q Did the an that you were a trustee of have 
any assets at McDonnell & Company in 1968? 

A Yes, sir. on 

Q Was cne of those assets a debt called a Series B 


debenture? 
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Yes, sir. That is correct. 
I show you a document which we have previously 
19A for identification and ask you if that is a 


copy of the Series B debenture (handing to 


witness). 


A 


Yes, sir, to the bast of my knowledge it is. 
MR. BEEBE: Any objection? 
MR. LICHSTEIN: We have no objection. 


MR. STEIN: No objection. 


MR. LOFLIN: No objection. 


» I have no 


Q 


a certain. 
3 
the money 
A 


Q 


(Plaintiffs* Exhibit 19A received in evidence.) 


MR. BEEBE: It is an original certified copy. 


copies myself. 


When was that debenture due? 


pecenber al, 1968. 

What is a debenture? 

It is, in effect, a promissory note wherein 

& Company promised to pay on December 31, -1968, 
amount of acu to my father's estate . 


Was that note paid to your father's estate? Was 


No,. sir, that note was not paid. 


Eow much was the amount? 


The amount was $381,622.97. 
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Q You just testified that it was not paid. when 
did you first learn that it was not paid? 
A ‘I first learned that it was not paid in the 
latter part of June we the early part of July, 1969, 
Q -_ did you learn that fact? wn 
A I was at epee & Company at the time, and 
X had realized that the situation was very serious, and I 
immediately went to try to find out what was my involvenent.| 
Iwas a trustee. So I went inte the secretary's office | 
of McDonnell & Company, a lady by the name of Dorothy 
Cakes and I said “Mrs. Oakes, may I pisase see the trust | 
file, the estate file." : 
She agraed, so I went into the file and I took 
out this debenture, or this note, and Seenneat it. Im 
mediately it came to my attenticn that it was overdue, that 
it should have been paid off the preceding December... Right 
underneath it there was another debenture known as the 


Series E debenture, which had bien substituted for this 


there was another debenture involved, a substitute debenture 


Q Had you authorized as a trustee the substitution. 


\ 
iq 
debenture, That was the very first time that I knew that | =a 


of the E for the B? 


A No, sir, that was the first time that I had ever 


seen that there waa such a thing. 
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- ma. STEIN: I object and move tha witness’ 
"answer. be sevaenee and he answered the question as to 
FY whethex or not he wubhericed at. . 
THE COURT: I think he has already testifiea 
in a previous answer to the same set of facts. - ’, 
MR. STEDN: wh last sentence I submit with all 
due deference en not responsive to the question asked 7 
by his lawyer. 
THE CQURT: It isn't, but he gave that answer 
about two answers ago, that this was the first time le 
| had seen it, so I will aitins it to stand. 


Go ahead. 


| 
| 
' THE’ COURT: Mx. McDonnell, I don't think you | 


toitd the jury what: youvatrevattrustee of and what's involved 
in being a crocus and what your duties were as a tru tee. 

Would you please relate those? | 

THE WITNESS: yes, sir. When a member of your one 

“such as your mother or father dies, whatever is left in 

‘+he ae of seanhe or money ultimately passes on to the 

; trustees as a custodian, as a person who guards these things 
It is an extremely important duty imposed™m you because ~ | 
you have many. people that you are responsible to. It..is 


the highest respoasibility that a man ever gets, really, 


to becoms a trustee. It is the most responsible position. 


i : 
. 
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THE COURT: How many tru tees were there of this 


THE WITNESS : There were three trustees, my mother, 
my brother Murray, and myself. 

THE COURT: And this is the estate of your: father? 

THE WITNESS: This is the estate of ae deblen: sir. 


THE COURT: Very well. Go ahead, Mr. Beebe. 


Q Did there come a time when you received a copy | 


of the E debenture? And I show you a copy ofa letter which 
has already been marked in evidence as part of Exhibit L1A. 
Zt is a letter from Mr. Olney of McDcnnell & Ccmpany to 
Richard Jones, and it encloses a document headed Matin Zz.” 

MR. BEEBE: I am going to offer that‘!:in evidence 
es 11B, though it's been marked, just to keep it separately. 

A I did receive it. 

MR. BEEBE: Why don't wa get the mechanics of 
marking that as lls. And J am offering that in evidence. 

MR. BROOKS : May wr see a Cupy? 

MR. BEEBE: It is part of LIA. 

MR. BROOK:S Then it is in evidence. 

MR. BEEBE: [I am offering it to be marked 
separately. 

MR. BROOKS: We have no objection to it. 

CQURT: I understand it is already in evidence 
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as part of the larger package which has already been 
marked, so it is lin in evidence. 
(Plaintiffs' Exhibit 118 received in evidence.) 

Q I chink the Judge asked you one question | 
I am not sure you answered. Who were the other trustees? 

A . I did answer that. The other trustees were my 
mother and Murray McDonnell, my brother. 

Q Did you contact eee suka after learning 
— the Series E debenture had bsen substituted for. 
the Series B? 

A Yes;«eix, at once. 


And did you ask her whether she had authorized 


: Yes, I did. 
.What did she say? 


She said no, she did not. 
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Q Cae other technical term we cught to get in 
here is, when a debenture is substituted Or a new instrument 
is substituted for another one, is there a term that’s used 
to describe that sometimes? Is that called a roll over? 
A Yes, it is sometimes referred to a roll over, 
when cne debt instrument replaces another. pete they 
are absolutely similz. 


Q “Vaxe these two similar? 


A No, sir, they were not similar. 


Q What were the major differencas? os | 


A The second debenture or the E debentures, was 


far less favorable -- the terms of it were far less favorabl 


mee A ETS 


than the original ones. I suppose that's enough. 


pte eee ty rete | t 


Q Can you have a roll over of a substituticn like 


that without it being authorized? 


pd eee 


A Mo, sir. It requires the authorization of .at 


least two trustees. 


Took 


rege 


MR. BROOK: L think that's a conclusicn of law 


Tree 


and move that it be stricken, unless counsel can connect it 

up with some matters of fact or some instrument that — that fo 
MR. BEEBE: I wili try and connect that, your Honor 
THE COURT: Wo. He knows the powers, he is one of 


the trustees and the powers and he can testify as to what it 


takes to act, 
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MR. BROOKS: I don't think we established at's 
what he was testifying to. 
THE CouRT: I assumed it was. 
Put the question a different way, Mr. Beebs. 
MR. BEEBE: I will be glad to spread that on 
the record, your Honor. 
Q Mr. McDoanell, what number of trustees were 
cians to take «.actm under the trust instrument? 


A It was and is my understanding that at jeast two 


trustees mustajree to the substitution. 


Q And you have hes understanding from reading 
the trust instrument and be ing a trustee under it? 

A Yes. 

Q Have you taken other acts mder the trust 
instrument with your co-trustees? : 

A Yes, sir, I have. 

Q And did two trustees authorize: this act? 

A - No, sir, two een did not authorizes this act. 

Q Now, after your mother told you that she hadn't 
authorized it and you hadn't authorized it, what did you do 
next dout the substitution? | 

A The: first thing I did was to contact my lawyer in 


Detroit. I told him the circumstances and he said, “All right, 


get me" -- 
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MR. STEIN: Your Honor, I object to what the 
lawyer said. 
. THE COURT: Yes, sustained. 
Q Did you.take any action or did the lawyer take 
any action -- I will limit it to you. Did you take any 


action to inform McDonnell & Company what you had discovered 


er ee es sere ae tal 


A yes, aix, I did, 


i 


itis ated 


Q What did you do? 
A. The first thing I did w2s to have a letter 


prepared by my lawyer notifying everyone at McDonnell & 


Ft Beata OST aE eye 


Company, their lawyers and their public accountants that 


ers 


XI and my mother, who would also sigh this letter-- 

THE COURT: Hold on a minute. you are getting 
into the terms of a document I take it is going to go 
in evidence, and the document is the best evigeau, 

So you had a letter prepared and sent, I take it? 

THE WITNESS: Correct, sir. | 

THE COURT: You are being show Exhibit 19 for 
identification. Is that the letter that you had prepared 
and sent? 

THE WITNESS: It is, sir. 

THE COURT: Any objection to its receipt in evidence 


MR. BROOKS: | Your Honor, I balieve it already is 


in evidence as Exhibit 9 to one of the exhibits. 
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THE COURT: It can go into évitenee at this point 
as Exhibit 19. 
MR. STEIN: No objection. 
(Plaintiff's Exhibit 19 receive in eviience.) 
THE COURT: Mr. Beeba, do you want to read that 
letter to the jury? 
. MR, BEEBE: Yes,your Honor. 
(Plaintiffs' Exhibit 19 read to the jury.)- 
“MR. BROOKS: .Your Honor, may I request counsel, 
i= he hasn't, and I am not sure, to read the date of 
_ the letter and those who are designated as receiving a copy 
of the letter? 
THE COURT: Yes. Please do. 
MR. BEEBE: It is on the letterhead of James 
F. McDonnell, gx. It is hieat I think I said, but I will 
Say again, September 12, 1969, and there are copies going 
to all board members, Shacunan Staxiion, attention of 
Tom Ford, Esq.e, and Lybrand Bros. and Montgomery. 
Q Mr. McDonnell, when you sent a copy to all board 
“members, what board ane you referrj-7 to? 
A The board of directors of McDonnell & Company. 
Q Who did Sherman & Sterling represent? 
A Sherman & Sterling were the counsel for McDonnell 


& Company. 


| 
| 
| 
| 
| 
| 
| 
| 


Q That's a law firm; right? 
A That's a law firm. 


Q And who were the -- who was Lybrand Bros. and 


Montgomery? 
A They are the Certified Public Accountants that 
certified to the statements of McDonnell & Company. -- 

Q Now, aS a result of that letter was the R debentur 
paid to the trustees? 

A No, sir, the B debenture was not paid. 

A I believe veuaiee we marked as one of the | 


exhibits a ci1aim that you as trustee, and the trustees, 


signed and submitted to Delaware, the court in Delaware 


for payment aiter McDonnell & Company went into receivership 
Was that claim allowed? And I show you document marked 
19B for identification. 

If I can take it away after ‘lata it to you becays 
I don't have any copies, and I will show’ it to counsel. 

I will offer that in evidence as Exhibit 193, 


after you answer. 


A Yes, sir, it was allowed. 


THE COURT: Any objection? 
MR. STEIN: No objection. 


(Plaintiffs' Exhibit 19B received in evidence.) 


MR. BEEBE: I will offer this as the next "] 
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Q Now, the claim which we marked as 11 in evidence - 
yesterday was a claim for $319,622.97 plus interest; is 
* that right? 
A Yes, six. 
Q And how much did the receiver, Bruce Stargatt, 
tee is Exhibit 1°83 when he allowed this claim? 
| The whole amount, sire 
That is what? 
$318,622.97. _ 
Did he pay it? 
No, sir. 
Did he pay ay of it? 
No, six, a 
Q Now, chars Gar two trustees a you said signed 


the September letter notifying McDonnell & Company about 


be advised the trustees never authorized,“ and so on, that i 
_ your mother and yourself. Is there any reason why your 
mether is also not here to @stify as a trustee? 


A My mother had a serious heart attack about six 


| 

| 

the B:debenture, what it says in here in Exhibit 19, | 
| e 

| 

| 


or eight months ago and she has had both of her eyes operated 


on for the cataracts. So she is not physically able to testify 


or appear here today. 


9 You have heard testimony about Margaret McDonnell 
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in January, 1969,and her testimony about your mother in 
’ January, ‘69, concerning subordinated loans to McDonnell 
& Company. Were you appr oa hed, either as an individual 
cf as a trustee, in January or 1969, or February or any 
time around then,to make such subordinated loans, loans of 
stock or anything of value to McDennell & Company? 

A No, sir. | 
a Q Were you ever an official or did you ever take 
a position at McDonnell & Company in the New York office? 


A I was asked by my sister Margaret and my sister 


Ann -- 


MR. BROOKS: Your Honcr, the questicn can be 


answered yes or no. 
THE COURT: Yes, I think it Cane 


Did you ever enlke a position in the New york offic 
THE WITNESS: Yes, sir. 
THE CCURT: Next question. 
Q What was the positicn? 
A I was asked by my sister Margaret Mar y--~ 
THE COURT: No, what position did you take? 
Q Did you actually take one? 
A A representativy position. 


Q I'm sorry, I didn't make it clear for you, I meant 


of| 


did the company ~- you have testified you became a manager 
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the Detroit branch in May. Thm when you came to New - 
York and you testified what you did when you cama to New 
York. Now, did the company ever give you some official 
position here, like vice ciunamaial or anything like that? 
A No, sir, nothing like that.- 
Q That is what I meant. 
A ._ I was . vice president of the firm because 
Iwasa Detroit ovpenies jaw Sink wakes with it. 
Q. But nothing that involved of ficial duties in 
ine iew York office? 
| A I had no official capacity in New york. 
MR, BEEBE: May we approachthe bench for 
“ a moment, your Honor? 


THE COURT: All right. 


J.F.McDonnell,Jr.-direct 

(At the side bar). 

MR, BEEBE: I'm just about done with this 
witness. I have one bulky -- what would you call it? -- 
.chart drawing ehae I would like to show to him. We can 
do that now or if you want to take a recess, I can then 
bring it in and set it up. 

THE COURT: Go right ahead with it. 

MR. BROOKS: While we are here, your Honor, 
when Mr. Beebe is done, if counsel are agreed, subject 


to your concurrence, that we would resume the reading 


of the cross-examination of Mrs. McDonnell which we 


interrupted yesterday. Miss Lichstein and Miss Solomor 
would read in passages from Mrs. McDonnell's transcript 
as if in cross-examination 

We were going to do this first and then 
cross-examine this witness. 

THE COURT: I think you better go through 
with this man first. 

MR. BROOKS: All right, your Horor. 

MR. BEEBE: I can also say just to give you 
a road map of what is coming today, that after that, after 
we are done with cross-examining him and reading the cross 
of Mrs. McDonnell I think you ought to mark in some 


exhibits pertaining to her which I have no problem with. 
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I will then be calling the first exchange witness, a 


“fellow by the name of Andy McElroy. 


MR. BROOKS: He is scheduled to be here at 
.2 o'clock. I think that looks realistic now. 


THE COURT: . All right, let's see where we 


MR. BROOKS: Maybe we can do it all at the 
- game time. When Miss Lichstein begins reading Mrs. 
McDonnell's transcript we would like to request an 
instruction as to what it is and the fact that she will 
be reading some interrogatories and the description of 
what the interrogatories are. You described yesterday 
the role of a deposition. May we ‘have a description 
as to interrogatories? 
THE COURT: Wait a minute. These 
interrogatories go beyond the deposition. 
MR. BROOKS: That's right. . 
THE COURT: Those theoretically will come 
in on your side of the case. This is not a reading 
of the deposition. 
MR. BROOKS: It may be sinitiiae to get them in 
now. Plaintiff has no objection. : 
THE COURT: If you have no objection, that is 


one thing. 
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MR. BEEBE: Let me think about that, your 


THE COURT: All right. 
(In open court) 

Q Now, Mr. McDonnell, we have tried to repair 
a chart to show the various claims here and how they are 
set forth in the complaint. I would like you to identify — 
them, if you will. I don't know if you can see that far. 
Can you? 

A Yes, sir. 

Q Let's start with yours. Can you tell 
us where on your chart is your claim? 

A It's the fourth one down, James F. McDonnell, 
Jr., approximately april or May 1969, and the amount is 
$20,718. 

Q Plus interest? 

A Plus interest. 

Q You have also testified this morning about 
your role as a trustee and the claim about the B 
debenture, the non-payment of that. Which number is 
that on the chart and where does that fit? 

A It's the trust of James F. McDonnell, Sr. 

Qe Is that No. 3? 

A Trt is No. 3. 
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a And you have also heard testimony about 
Margaret's claim. Which number is that? 
A. No. i, 
Q And your mother's claim? 
A 2. 
Q And what is the 5th claim? 
A That's. the preferred stock which is owned by 
my father's trust. That has not heen discussed. 
Q Were you trustee of that? 
A Yes, sir. That's part of the assets of 
his estate. i'm trustee of it. 
Q Was that preferred stock in the amount of 
$79,700 in your father's trust in 1968? 
A In 1968, yes, sir, it was. 
Q So, before the transactions and things we 
have been talking about? 
A Yes, sir. 


Q I notice it doesn't heve a date on the 


chart here but it was there at all times? 


f Yes, sir. 
Q Was that last item also the subject of a 
claim in the Delaware court? 
A I believe it was, sir, yes. 


Q And was that claim paid? 


J.F.McDonnell,Jr.-direct 
No, sir, it was not paid. 
It remains unpaid? 
Yes, aie 
MR. BEEBE: I think we should mark this 
in some way. 
(Plaintiffs Exhibit 31 was marked for 
identification) : 
Q Does that represent all the transactions that 
we have discussed so far? 
A Yes, sir. 
MR. BEEBE: I offer that in evidence as the 
next exhibit. 
THE COURT: It will be received as an aid 
to the Court. It's not proof ot anything. It's just a 
statement, summing up the claims made by the plaintiff. 
Are we going to hear proof with regard to 
No. 5 on there? 7 
(Pause) 
THE COURT: At this point I am not aware that 
there is anything in the record as to how that comes to 


in this case. 


MR. BEEBE: It's part of the complaint, your 


THE COURT: I know it is, but I haven't heard 
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any proof of it. I am asking, whether we are going to hear 


proof on it, because otierwise it should not be an item 


’™ on that exhibit. 


MR. BEEBE: Your Honor, we have just now 
had Mr. McDonnell stim, I believe, that as a trustee 
it was part of the trust assets, that a claim was filed, 
that it was there during all the period in question -- 
I'm not sure I made that last point clear, whether 
‘that last bit of testimony came out. 

: Q You said that the preferred stock was in the 
trust in 1968. Was that preferred stock of McDonnell 
& Company? 

A Yes, sir. 

— Q Did that stock continue in the trust 

unchanged throughout 1968, 1969 and up until March 13, 

1970, when the company went into liquidation? 

A Yes, sir, it did. 


.¢] And I take it that the claim in Delaware 


pertaining to that stock, was that -- 


THE COURT: What happened to it? 

MR. BEEBE: It was unpaid. Itws claimed 
in Delaware. . 

THE COURT: Mr. Beebe, we are litigating 


something here that I haven't heard a word of proof about 
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from this gentleman or -anvio}y else and it's now found 


its way into a chart that's ‘n evidence as an aid to the 


Court. 

Gentlemen, come around to the side. 

MR. STEIN: I would like the record to 
show, your Honor, on behalf of the receiver we object 
to the chart with that claim that your Honor is just 
referring to. 

1HE COURT: That's what I thought I was 
investigating. 

(At the side bar) 

THE COURT: Now, Mr. Beebe, is there grinc 
to be some claim that somebody took this out of the 
portfolio and put it into the firm's assets improperly? 
In other words, you have to have some unauthorized use 
here to charge somebody with it. You haven't done 
anything except say that there wag preferred stock and it 
hasn't been paid. We have no proof whatever having 
to é with where it was or who did anything with it 
or why it's claimed. 

MR. BEEBE: It was preferred stock of 
McDonnell & Company, just like his common. It was 
stock of the company. 


THE COURT: Right, it was preferred stock in 
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, the father's trust. 


Now, what happened to it? Why does it get 


into this case? | 
MR. BEEBE: Because 1968 when the stock 
exchange was failing in its regulatory function, this stock 
and all other stock in McDonnell & Company was going 
down in value. In fact, it was going down to zero as 
: a result of the stock exchanee’ mis~-function, non- 
feisance and malfeisance. The ultimate result is that 
the stock became worthless. 
MR. . BROOKS: That may come later. At this 
point I object to it eine on the chart until Mr. Beebe 
' claims chines is a.claim inthe ak that's supportable. 
MR. BEEBE: | I tried to do it with Mr. 
McDonnell right now. I will put in evidence to document 
“that. It's really a simple claim and not anything 
complicated for $79,000. But I put in Mr. McDonnell's 
personal sebtlaane en secnenal knowledge as a trustee 
as “ what happened with that asset that was under his 
tutelage. : 
What happened to the asset -- 
THE COURT:..He didn't testify to that, 
which would have ieaeend up a lot of things. 


MR. BROOKS: Even if he did, your Hqnor, 
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there is no proof to support that being before the 
jury at this point. 
MR. BEEBE: Mr. McDonnell is proof, I 
submit. He nee a trustee and it was under his-charge. 
MR. BROOKS: You have offered no proof of a 
wrong yet. 
‘THE COURT: Let me ask you this, Mr. Beebe, 
are there more sheets of paper underneath that one page? 
MR. BEEBE: That's the only one so far. 
THE COURT: Because that really is not an 
item in evidence. 


MR. BEEBE: I will put it in evidence right 


THE COURT: It's in evidence, but it’s not 
an evidentiary item. It's like the bottom line on the 


complaint. 


MR. STEIN: Perhaps it ought to be marked 


for identification. . 

THE COURT: I took it as an aid to the 
Court and there is no harm in that. 

MR. STEIN: Your Honor, may I ask you, would 
the Court instruct the jury that the claim for the 


preferred stock is not being made against the receiver 


apparently? 
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THE COURT: . I don't know who it's being 
made against. That's why I asked you to come up to the 
side bar. : 

MR. STEIN: I just heard you say, Mr. Beebe, 
that the stock exchange by virtue of alleged non-feisance 
and other wrongdoing caused the stock to become value~ 
less. 

MR. BEEBE: a also a claim against 
‘McDonnell & Company and since you represent the rece:ver, 
‘you are certainly answering for McDonnell & Company 
for that claim. 

THE COURT: I satisfied my curiosity about 
claim 5 and we will go forward from there. 

MR. LOFLIN: r gather this item has, No. 5, 
has been in there since 1958, the death of James McDonnell. 

MR. BEEBE: It sounds plausible to me. I 
don't know. 

THE COURT: Talk about this when you have 


some free time. 


(In open court) 


THE COURT: Ladies and gentlemen, this 


exhibit, 31, is not an item of evidence in the case, but 
it's merely a statement, an ‘aid to the Court and jury as 


to what the claim is. 
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Claim No. 5, in my judgment, is not as yet 
competently before you. As a consequence, I on enky 
permitting claim No. 5 to be stated there on that piece of 
._paper, Exhibit 31, subject te prouf being offered on 
it which we lawyers say, taking to ceienaieks In other 
words, we will hang on here and see what the proof 


shows on that item No. 5. 


All right, go ahead. 
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Let's proceed, Mr. Mc®onnell. 
Addressing ourseives to No. Se what company 
_ was that aceenas stock in? 

A McDonnell & Company. 

Q Could you explain to the jury what preferred 
stock is? 

A - Preferred stock is different from common 
stock in that it's generally a dividend is paid on the 
preferred stock before it's paid on common stock. Also, 
ie many cases jr. the event of liquidation of a corporaion 
the preferred stock is entitled to money prior to any 


consideration. being given to the common stockholders. 


“a That's the best I-can do with that. 


Q Thank you. 
Now, there was a liquidation’ of McDonnell 

& Company, and you have testified that this preferred 
stock had been in the trust, for which you were a 
trustee, through 1968-69, up until the time of liquida- 
tion, is that right?’ - 

A. Yes, sir. 

Q At the time of the liquidation, were any pay~ 
ments made on the preferred stock? 

A No, sir. 


Did the preferred stock have any value 
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after McDonnell & Company was. iiquidated? 


A No; sir, it had no value after the company 


M was liquidated. 


Q Does it have any value now? 
A No, sir. 


MR. BEEBE: Would this be a good time to 


Suge 


~ecess, your Honor? 

THE COURT: Have you completed your direct 
examination? 

MR. BEEBE: I am virtually through. - I am 
still looking to see if I have any documentatoin on this 
particular item which I could put in now or on redirect, 
if I have the Court's permission. In other enenhees, I 
am completed with the direct. 

THE COURT: All right, we will take a 15-minute 
recess at this point. 

MR. BROOKS: Your Honor, if counsel has a 
document - I think it should go in on direct and not wait 
for redirect. 

THE COURT: I an agreed. That's why I am 


taking a recess so it can be located and put in on 


direct. 


as ee BE La 


(Recess) 
(In open court; jury present) 


SOUTHERN DI‘ 1.,ICT COURT REPORTERS, U.S. COURTHOUSE 


ery ee Wrage NOEQS Umea 8 ~ Tt 


& 


£ + 
* ~ . : Ro.” 


a i er : eo si ° 
A ‘ x " . astnsnscistasina 
enenen inmate rng ene hit ne mentee i 
ee SS ee a eS 


T9 


x e 


«B 


J.F.McDonnell,Jr.-direct 
THE COURT: - You may continue. 
DIRECT EXAMINATION CONTINUED 
- BY MR. BEEBE: : 

Q Mr. MeDonnel1, just to wind up this discussion 
of questions on tranaaction No. 5, did McDonnell & Company 
“end out a letter to all shareholders, which would include 
both preferred and common, shortly after the company 
went out of business, concerning the value of the shares? 
| , A Yeu, “ie, | 

Q I show you a letter dated April 1, 1970, on 
the letterhead of McDonnell & Company, addressed to 


shareholders of McDonnell & Company, Inc., and ask you 


if that, without the handwritten materials on it, is 


“the document. Is that the document? 
+ Yes, sir, it is. 
MR. BEEBE: I offer that in evidence 
without cne handwritten materials. 
Q . I gather the handwritten materials were not 
on it when you cussioet ia 
A sCNo, sir. 
(Plaintiffs' Exhibit 32 was marked for 
identification) ‘ 


THE CLERK: Any objection? 


MR. STEIN: No objection. 


= 
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MR. BROOKS: Your Honor, there is a good 


deal of handwriting at the bottom. 


THE COURT: That is not included. 
MR. BROOKS: I have no objection to the 
typewritten portion. 
THE COURT: Very well. 
(Plaintiffs' Exhibit 32 was received in 
evidence) 
MR. BEEBE: May I read a portion of that, 
your Honor? 
THE COURT: You may. 
(Mr. Beebe read to the on from Plaintiffs‘ 

Exhibit 32 in evidence) 

Q As trustee then, was one of the claims in 
the original complaint in thie action for the $79,000 
amount? 

A Tes, sir, I believe so. 

MR. BEEBE: I don't think we have to mark 
this in evidence. Tt's the original complaint. 

QO Is that it, the third claim? 

A Yes, sir, it is. 

Q Did there come a time when your attorneys 
requested the Delaware court for permissionto withdraw 


that claim from Delaware and pursue it here? 
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A That's my understanding, sir, yes. 
Q And did the Delaware court issue an order 


permitting that? 


| 
| 
| 
| 
| 
| 
A I believe -- that is my understanding, sir, 
yes. : 
MR. BEEBE: t have a copy of that order, 
and I offer it in evidence. I only have one copy. 
(Plaintiffs' Exhibit 32 was marked for | 
identification) 
MR. STEIN: Your Honor, this appears to be 
a conformed copy of an order of the Court of Chancery 
in the State of Delaware. Subject to some acceptable 
way of verifying this, I have no objection. We 
are all aware of the procedure under the federal rules 
| 
being introducediin evidence in another court. The | 
Delaware court is certainly another court, and I feel 


very reluctant to make a technical objection such as 


this, but it wouldn't have been a problem of great 


concerning the certification of documents when they are | 


‘magnitude to have gotten a certified copy of this document. 
THE COURT: Let me see it. 
(Document handed to the Court) 
THE COURT: Let me ask you this: Is there 


any question, is anybody going to argue, putting entirely 
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to one side the merits ~-- is there any question that 
this claim is litigatable here? 

fhen the exhibit becomes irrelevant, and 
I will sustain an objection to it. 

MR. BEEBE: I didn't hear the answer to 
your question. 

THE COURT: You saw heads shaking at defense 
counsel table, which I take io mean there is no 
question that it's litigatable here. 


MR. STEIN: That is correct. I will concede 


MR. BEEBE: Then I don't need this. 


That concludes my direct examination, your 


THE COURT: Very well. 
Mr. Stein, are you the first cross~-examiner, 


Brooks? 


MR. BROOKS: We have re-arranged our order 


today, if you have no objection. 


THE COURT: All right. 

MR. BEEBE: I do have an objection, your 
Honor. I don't understand what possible reason there 
could be for rearranging the customary order of cross- 


examination. 
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THE COURT: - I will permit it. 
CROSS~EXAMINATION 
E BY MR. BROOKS: 

Q ° Mr. McDonnell, in connection with your 
purchase of the voting stock of McDonnell & Company, did 
you seek any information from the New York Stock Exchange 
about the condition of McDonnell & Company? 

A No, sir, I did —. 

Q Did you receive any information either over 
the telephone, in a writing, or in a personal meeting? 

A No, sir, other than the fact that I was 
advised that I must buy the stock by the New York Stock 
Exchange representatives. 

Q Who told you that at the New York Stock 
Exchange, thatyou must buy the stock? 

A Mr. McKay, who was McDonnell & Company's 
representative, and I made independent research myself. 

Q . Where? 

A In the rules and regulation -- this goes 


‘back some time, so you will forgive me if I can't come 


out and tell you exactly. 2 


Q I understand. 
A But in the rules and regulations of the New 


York Stock Exchange after Mr. McKay told me I- must buy 
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this stock, this is a requirement of the New York Stock 
Exchange, I read the rules and requlations. they were 
extremely complex, but I did conclude that this was in 
fact a requirement of the New York Stock Exchange, that 


I buy it. 


Q You taiked to nobedy else on this issue but 


Mr. McKay, is that right? 

A No, I talked to Mr. Crowe, who is the house 
counsel for McDonnell & Company. 

Q Anybody else? 

A No, sir. 

Q Neither Mr. Crowe nor Mr. McKay were working 
for the stock exchange at the time, were they? 

A No, sir, they were not. 

Q How about the debenture that you have spoken 
of, which is reflected on your chart there? Did you 
speak to anybody at the stock exchange concerning the 
roll-over of that debenture, or your pursuing your claim 
in respect to it? 

A You have two questions there, sir. The first 
question is, did I talk to anybody? 

Q Yes. Why don’t you answer that one first? 

A I must say that I didrmt talk to anybody, no. 


Now the second question. 
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A Would you repeat the second question, sir, 
or could the reporter so do. 
MR. BROOKS: .He could do it better than I. 
eekien read) 
A The answer to the second part of the question 
is likewise no, I did not speak to anybody directly at the 
New York Stock Exchange. 


0 Did you address a letter or memorandum to 


“anybody at the New York Stock Exchange concerning the 


debenture? 

A No, sir. 

Q I take it you received no writing from the 
stock eychange concerning the debenture? 

A No, sir, they did not advise the trustees 
ef anything. 

Q Let's take the preferred stock, which is the 
last item on that chart. 

A Yes, sir. 

Q Did you have any communication with anyone 
at the New York Stock Exchange orally or in writing 
with respect to that preferred stock? 

A The answre is likewise no, sir. 


Q Do you have the exhibits before you, Mr. 


‘McDonnell? 
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I have a group of exhibits here, yes, sir. 

MR. BROOKS: Mr. Beehe, does Mr. McDonnell 
have the edinite chat were introduced yesterday? 

MR. BEEBE: Some of them. Which particular 
ene do you have in mind? I will see if I can help 
you. 

MR. BROOKS: I am interested in hks allied 
membership application first. 

THE WITNESS: I do not have that here in 
front of me, no, sir. 

‘MR. BEEBE: The one addressed to the New 
York Stock Exchange signed by him? 

MR. BROOKS: Yes. 

MR. BEEBE: I believe that is No. 13, and 
I am handing it to the witness. : 

Q Do you have that in front of you, Mr. 
McDonnell? 

A Yes, sir. 

Q Would you take a look at the page where 
it shows your employment? 

A I take it we are referring to page, unnumb ered 
page 3? L ve 


.Q It is item No. 9. I am not sure what page 


se is. Do you see item No. 9 there, the long list of 
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positions that you have held? 

A I am sorry, sir. If you would be good enough 
to point it out to me, I am not sure -- I want to be 
talking about the same thing that you are. 

Q This is it. You have it? 

A There-seem to be eight items there. 

co. wee you have a rider superimposed over 
your page 9. 

A Yes, sir. 

Q Let me give you one that shows the rider. 

MR. BROOKS: You have no objection, Mr. 
Beebe? 


BEEBE: Is this in evidence? 


should be. 
MR. BEEBE: Why don't we put it in? 
MR. BROOKS: This was the condition it was 
marked at your deposition, Mr. McDonnell. 


* 


MR. BEEBE: I think it is in evidence, Mr. 
- Brooks. 
MR. BROOKS: But the rider obscures certain 


material is my only point, when it was Xeroxed. 


| 
| 
i 
BROOKS: It is not, but it probably 


MR. BEEBE: I have no objection to it coming 


in as you have it there if it's otherwise the same as the 


mdr J.F.McDonnell,Jr.-cross 


exhibit. Why don't we mark ,it as 13A? 


MR. BROOKS: ‘That is perfectly satisfactory. 


THE COURT: Very well. Plaintiffs' Exhibit 
.13A was received in evidence. 
(Plaintiffs' Exhibit 13A was received in 
evidence) 
Q Look at Lak, tres No. 9, and I will borrow 
13 while we talk about it. 
A All right. 
Q When Mr. Beebe was questioning you about 
your employment history, he left out some items that I 
would like to consider with you. 
MR. BEEBE: — I object to that. Ed didn't 
leave out anything. 
THE COURT: Subtnined. Put a question. 
Q Before you went into the service, did you have 
any employment? 
A Yes, sir. 
Q With whom? 
A With the Bank of New York. 
Q What position did you hold? 
A I was arunner, which means a nssnnsion boy, 
and then I was a clerk who counted securities, and then 
just befoer leaving there I was promoted up to the 
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securities deccaenit.-seeadied division. 
Q On Exhibit 13A you will see that you described 
that position as security analyst. Is that an accurate 
. description? 
‘t If I had‘stayed there I probably would have 
wound up as a security analyst as such, yes, sir. | 
ie Were you that at the time you left? 
A _—s\iI:~+hardly think so. JI would like to think 
that -- I would like to think that I was, but I wasn't 
there that lone. I volunteered for the Army just 
about that time. 7 
Q You have answered the question of what 
position you held by filling in the words “security 
analyst"? 
A Yes, sir, I. did. 
Q I want to know whether that is a true statement 
or untrue. 
AD It's a true statement, Mr. Brooks. 
Q Your ‘onetine at the Ford Motor Company, I 
believe you mentioned after the war -~- 
A Yes, sir. . 
rt -~ what time did you spend at the Ford Motor 


Company? 


A. Prom 1945 until 1949, I believe. 
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Q What position did you hold at the Ford Motor 
Company during that time? 

. I went through their training program, whici 
. took about 2 a. After that I went into their 
financial department. 

Q How would you describe the position whict. 
you held in their financial department? 

A My job essentially consisted of comparing 
the performance of the Ford Motor Company with its two 
major competitors. 

Q You have described the position which you 
held at the Foré Mctor Company on Exhibit 13A as 
Stnanekat analyst. Is that a true description of the 
position after you emerged from the training program? 


A Within the confines of my job description 


that I have just given that is the case, yes, sir. 


Q In connection with analyzing the peri4rmance 
of Ford and its competitors, did you have to analyze 
financial statements? 

A Yes, sir. 

fe) There was a financial supplement that 
accompanied your allied membership application, was there 
not, at the time you submitted it? 


A : Mr. Brooks, I am not sure. I feel, however, 
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that this is only a very small part of the application 
that I was required to furnish the New York Stock 


Exchange. 


‘oa Let me show youwhat might be another part, 


which we have pre-marked as Exchange Exhibit C. 

Is that a portion of the application as you 
recall it? 

A Mr. Brooks, this does have my siqnature on it, 

so I have to assume that it was, yes. 

MR. BROOKS: I offer that in e' ace, your 
Honor. 

MR. BEEBE: Was this previously marked at 
a deposition? 

MR. BROOKS: Yes. 

MR.’ BEEBE: No objection. 

(Defendant New York Stock Exchange Exhibit 


C was received in evidence) 
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Q After you subaitted 1.3, or 13a, which was your 


application, dese: ‘bing ameug other things, your employment, 


ae 


did you have occasion to add to tne list of positions of 
enployment tha* : you specified? 
A Yes, mix, Z did. 
9 Let nn show you whet has bean pre-marked as 
Exchange Exhibit Be | 
I ask you if pertangs Exhibit. B is a copy of 
a letter which you sent supplementing the employment 
information which you had furnished on Exhibit 13? 
, wee ee, 
Q How did om come to otécloc the se positions? 
A Well, ate, I have been in a great: many businesses, | 
-and somehow or other I overlooked those three positions i 
or undertakings, and I had hen told that my application | 
had to be precisely accurate. So in reviewing my application—— 
and i: ak a very, very thick group of papers os rt noticed _ : 
: that ti. 3ohs had not been described, so I put them in. 
— Q Can you teil the jury what these positions are? 
Z think you have listed a of the cnes before? io 
A Yes, sir, Icanw | : 
MR. ‘BEEBE: is this going to be offered in eviden 
It speaks for itself. 


MR, BROOKS: ZX do offer it, your H onor. 
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- MR. BEEBE: No objecticn. 
(Defendant New York Steck “xchanga Exhibit B 
received in evidence.) 
MR.° BROGIS = The — reason I asked is siniesias 
Mr. McDonnell did deacribe a number of positions and I 
thought I should make it complete. . 
A I will answer the question. The first item states 
from 1961 to the present, Max Caetis Ford Truck, Inc. | 
Now, I have a corporation called Max Curtis, | 
Redorosceted. of which I am the principal stockholder. 
it.is a Fabs -nubeceidis decicnan ln. We have a «holly. owned 
subsidiary called Max weeks Ford weet, So I omitted 
, te put in this subsidiary company. 
: The next item is a Max Curtis Leasing Corporation. 


fhe same applies there. I overlooked we had a separate 


The third one I overlooked, because it was 


painful to me. It was called Don Uphoff Ford, and it went 


erganizatioa leasing vehicles. | 


broke, and I suppose I eliminated it for that particular 


m” xeason. 
Does that answer yow question, sir? 
Yes. . 
When you were growing up around the McDonnell 


household would you have described your father as proud of 


J.-F. McDonnel, Jr.~-cross. 


his business, McDonnell & Company? 


A May I borrow frem the testimony of -- no, I suppoes 
not. He is a humble man. I think he was happy with his 
business, yes. , 

Q Was he proud of it? 

A He was a humble man. He did not express pride, 
sir. ; 

Q Let me try to refresh your recollection in this 
regard. Do you recall my taking your depositio n in this | 
lawsuit a year or so ago? -~ | 

A It was a long time ago, but I do recall it quite’. 
well. 

Q Do you recall on page 8 of the transcript of 
that deposition answering the question "Well, my father 
was a very proud man of his business, so obviously it 
was the greatest business in the world to him.” 

Do you recall that? 

Yoa have refreshed my memory, sir, yes. 

‘And that is your recollection today, I take it? 

I have to accede to that, yes, sir. That's the 
statement I made. 

Let. me continue along the same line, if you will. 

Yes, sir. 


“Tt was called McDonnell & Company after him, 
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J.F. McDonnell, Jr.-cross:* 

wes it not?” 

MR. BEEBE: Objection. I don't think this is the | 
* way to conduct an examination out of another deposition 
if it is net to adie his recollection any further. He 
can just examine him right here. He doesn't need the 
deposition for that. 

THE COURT: Sustained. 

Go ahead. | 

Q Who was the firm of McDonnell & Company named 


after, Mr. McDonnell? 


Q And you were named after your father, were you not 


A Yes , sir. 


A My father. 
| | 


Q And you — a son that is named after your 


father, do you not? 
A No, sir, he is named after me. 


Q But he is called James F. McDonnell III, is he 


Yes, sir. 


And he has worked at McDonnell & Campany, has he 


Wo,-he has newer worked there. 


Be has not? 


mahS J.P. McDennell, Jr.—cress: 
 @ Let me try to refresh your recollection. I 
have here an application for employment of James Francis 
McDonnell IIT at aden & Company. In that it inettin 
that in 1967 James Prancis McDonnell III worked at McDennel 
& Co. a8 an assistant to a broker. 
I ask you to examine this, consider the signature, 


and tell me if it refreshes your recollection. 


summertime. I have seven children and I can’t really keep 
track of all of ches. But that is the case, he worked in 
Detroit in the summertime as a clerk, I think, in their 
filing department. 


I believe it said Paris. 


A Ch, my gosh, yes, he worked, he did, in the 


Ch, right. 
Would you like to check that? 
Right. He went to Europe for the summer and 
they gave him a job in the McDonnell & Company Paris office, 
that's correct. | 
Q And he would be the third generation of James 
Francis McDonnells at the firm, would he not? 
& yes, sir, that's correct. 
Q I would like to hear a little more abott your 
employment at McDonnell & Co. in 1945. C_n you tell me to 


whom you applied to obtain thejob? 


‘$QUTHERN Dit 1 nICT COURT REPORTERS, US. COURTHOUSE 
FOLEY OUARE. NEW Ve VY Moy OTD 


322 
medhs6 JoFe McDonnell, Jr e~ CEOSS.. 


A In 1945, that would have been right after 
I came back from the Army, I came home to my parents‘ house 
Cand my father ante “What are you going to do?" And I said 
“I don't know. “Maybe I will go down to your place." | 
Q You hed been a captain in the service, had you not 
Yes, sir. I came out as a captain. 
How old were you? 
Ch, my gosh. 30 -- about 30. 
Did you go down to McDonnell & Co. and »egin work? 
Yes, sir. 
How long did you work? 
I would say six months or less. : 


What salary did you draw? 


Tell me why not? 


ay 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


; 
I didn't draw any salary. te | 
When I came -- | 
MR. BEEBE: Objection, your Honor. 
THE COURT: How is this; relevant, Mr. Brooks? 
MR. BEEBE: It is 1945. : ) 
MR. BROOKS: I would offer it to prove James 
Francis McDonnell had a falling out with his father -— 
MR. BEEBE: Objection to arguing this in front 
| of the jury. 


THE COURT: Come up to the side bar, please. 


J.P. McDonnell, Jr.—Cros2, 

(At the side bar.) | 

THE COURT: Let's assumes he had a falling out 
with his father in 1945. : 

MRe BROOKS : Yes. 

THE COURT: How dees that bear on any issue 
that we are trying here? 

MR. BROOKS: He was supplanted as the one who 
was going to inherit the firm by his brether Murray. He 
went to Detroit, and thereafter he has been very bitter 
and attempted to undermine Murray's position at the firm, 
and this lawsuit is just another in a series of maneuvers | 
to attack what Murray has done while in charge of the family | 
firm which he should have ended up with but did not. 

MR. BEEBE: Your Honor, I find that eckenencns. 
I think that is the biggest, smellingest red herring I. ever 
heard in my life. I just don't see how that fits into 
the legal theories under the securities laws or what it has 
to do with the issues that have been pleaded and placed 


before the jury.. 


MR. BROOKS: It goes to the motive of the 


witnesses. We have argued in our defense this is really 
a family squabble, and has nothing to do with fraud. 

THE COURT: I will pe: mit it. It goes to the 
motive and bias of the witness. 
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(End of discussion at the side bar.) 
(In open court. Jury present.) 
MR. BROOKS : Would you read the last few lines, 
Mr. Reporter, so the on pick up the thread. 

THE CQURT: I believe he testified he didn't 
receive any pay for that period, and you asked him why not. 
. It was at sayk oulns that there was an objection. 

Q Can you answer thek, Mes McDonne 11? 
A The why not? 
Q The why not. 


A Well, my father had decided that he would pay me 


. Well, he didn't want to put me on the payroll, it might 
‘have been embarrassing to him because |.I was his’scn, 

or something like that, but he decided to pay me out-of his 
own pocket, and I refused to accept themoney. 


Q Did your, father say to you that he didn't think 


| 

| 

out of his own pocket. Iguess he figured that I wasn't -- | 
| 


re worth ‘paying out of the fixe pee ett? 
A No, sir, I don't ever vecedi his saying that. 
lz inferred it from the fact that he wouldn't put me on 
the payroll. I was eines vii and everybody else in a check. 
Q Let-me refresh your. recollection. Do you recall 
at your deposition on page 12 answering this series of 
questions: 


J.F. McDonnell, Jr.-cross: 
“Can you tell me how that employment cams about? 
"RA didn't have a blasted thing to do, and I went 
to work for ny father for free." 

MR. BEEBE : We have a reading problem. The 
answer was: “I guess I didn't have a blasted thing to do." 
He left out “I guess." 

MR. BROOKS: I'm sorry. 

Q “I guess I didn't have a bested thine to do, 
and I went to work for my father for free. 

"Q What do you mean for free? 

“A At no compensation. He didn't think that I was, 
you know, worth paying anything." 

Do you recall giving those answers to those 
questions? 

A Yes, sir, I do, andthat seems to be cdecdent 
what I have said here. 

Q It was then that you left the firm? © 

A Shortly thereafter, yes. 

Q Was it a result of that situation regarding 
who was going to pay you? 

A No, sir. I was offered a job in Detroit. 


Who offered the job? 


Q 
A Henry Ford. 
Q 


How did you know him? 
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B I had known him for a long time, and he was 
married to my sister. 

—& At the tine you left the firm were any of your 
_ brothers employed there? 

A Mr. Brooks, I doen't recall. I don't think so. 

Q Do you eecakt subsequently that any of your 
brothers became employed at the firm? 

A Yes, they did. : 

Q Can you tell me which ones became employed 
at McDonnel & Co.? 

A My brother Murray, of course, my brother Charles, 


my brother Gerard, and my brother Morgan, and my brother 


m<Sean, who has since died. 


Q Mr. McDonnell, would you recognize your mother's 


signature? 
A I bolieve so, sir, yes. 
Q Do you recognize your brother Charles' signature? 
A No, sir, I do not think so. I’ might, but I 
don't think so. | | 
. @ Let me show you a document called Allied. Member 
or Non-Member Application in the Rew York Stock Exchange 
for the approval of 7,ana Murray McDonnell as a subordinated 
lender, and ask you if that bears your mother's signature. 


It has been pre-marked as Exchange Exhibit E. 


J.-F. McDonnell,Jr.-cros3<: 
Attached to it, I may add, is a financial sup- 
plement to the application, both of which os dated . 
February 27, 1961. 
A The signature on unnumbered page 5 is my mother's 


' signature. 


Q And how about the last page, Mr. McDonnell? 


A Yes, sir, that is my mother's signature. 

Q And belew it, do you recognize your brother 
Charles’ signature? 

A No, sir, I'm sorry, I do not. I will not testify 
that that is his signature. 

Q Does it have any familiarity to you? 

A No, sir, I can't say that I really remember 
seeing his signature, so it would be unfair for me to say 
that I thought, you know, that that's his. , 

Q Is your brother's name Charles E. McDennall? 

A Yes, six, it is. 

MR. BROOKS: Your Honor, I offer this in evidence 
as an application of Anna Mcbonne11 to beceme an allied © 
mamber of the New York Stock Exchange -- excuse me, as an 
allied membership application for the post of subordinated 
lender. ; : = 

MR. BEEBZ: I object. As I understand this one, 
it is 1961, long before anything involved here. I think 
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that you handed me one that is later on that you plan to 


offer later referring to the particular transactions involvet 


K here. Why don't a just not clutter up the record and stick 
with the later ound 
MR. BROOKS : This shows a history. 
THE COURT: Overruled. I will accept it, with 
the signature of Charles not being identified. 
(Defendant Exchange Exhibit E received in evidence.) 
Q Do you have any recollection of your mother making 
. subordinated loan or a lending cf securities to your | 
brother Charles in and about 1961, so that he could 
contribute those securities to the firm of McDonnell & 
_ Company s capital? 
A No, sir. I don't believe in 1961 that I have any 
recollection of that, no. ; 
Q Do you have any recollection of it today? 
A DoT have any recollection a 2 didn't get the 
questicn. : 
Q Do you have any recollection of it today, 
whether you had a recollection in 1951 or not? 
A There was a tims when my mother subordinated her 
account. Now, you are asking me do I recall a transaction 
specifically between my mother and my brother Charles, and 


I have to say that I have no recollection either today or 


J.F. Mcbonnell,Jr.-cross': 
or in the past of any such transacticn. 
Q Let me try to refresh your recollection. 

I show you a collateral agreemant with the names 
Charles Edward McDonnell typed on the frent, and appearing 
to bear the signature of Anna M. McDonnell and Charles E. 
McDonnell on the last two rages, which has been pre-marked 
Defendant Exchange Exhibit F. 

MR. BEEBE: For identification. 

MR. BROOKS: Yes, sir. 


I ask you if that refreshes your recollecticn. 


I didn't ask that. I asked if--- 


Q 
A 
Q 
A 


No, sir, it doesnt. 

Q Would you lock at the signatures, sir, and. tell 
me whether you recegnize your mother's signature on the last! 
two pages. 

A I have not seen my mother's signature on this 
document . 

Q Take a look & the second to last page, sir. 

A Yes, I am looking at the second t> last page. 
There is a signature, but it is absolutely oe 

oO: You can’t make that out? 

A No, sir, I cannot. 

Q How about the signature below that signature? 
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That signature purports to be Charles E.- McDonnell, 
Q How about the last page entitled "Schedule A." 


Do you recognize those signatures? 


least nothing legible. 
Q That may be the fault of the Xerox process.: 
Do you see places for signatures? 


A Yes. 


A There are no signatures on this page, sir. At 


Q “You cannot make them out? 
JA No, sir. 
Q Look at the schedule of securities above “Sched: sa, 
A." Do you recognize those securities as securities held | 
by your mother in and about that time in those ‘amounts? | 
A I recognize those as corporations in the United | 
States. 
Q Did your mother hold shares in those corporations? | 

A I do not know, sir. 
Q° You have no idea? | 
A No, sir. I take it, Mr. Brooks, you are talking | 
a about 1961 here, and I'm sorry I cannot say that I knew | 
anything about that. . 
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Q I understood your mother did not sell or purchase 
securities in her account; is that your understanding? 

A : Did she bo-testify, sir? 3 

Q zt is my understanding. I dor.'t know where 
I got it fram. ['m — if it is yours. 

A You are asking me to suppose. I would suppose 
that is the case, sir. 

Q You don‘t recognize tivekn securities? 


A No, sir. 


ees ee | or ee 


MR. BEEBE: Excuse me, do you mean recognize them 


as hers? 
MR. BROOK: Yes. 


Q When did you first become aware that your mother 


had made a subordinated loan to McDomell & Co.? 
A Mr. Brooks, I thin k it was in 1962 scme time. 


Q Tell me what you recall about that transaction. 


that she had been requested to subordinate her account. 
Then I discovered that there was a reason for that. Mme 


A Well, in 1962 she called me up and told me. | "4 
of McDonnell & Company's customers had given orders to Mc- | 


Donnell & Co. to purchase a great deal of stock in the E.L. 
Bruce Company. The stock delcined very substantially, 
and this customer was unable to pay for it, and he left the 


country and went to Brazil. So that McDonnell & Company was 


oor 
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Be on the hook for this. I guess that they restates 
capital at that time because of this man going off to. 
_ Brazil. This was the reason that she gave me for the 
‘subordination or the request to dupnedinite her account. 
Q But as far as you knew that's the first time 


she “amamiccaumemean her account? 


. Yas, sir, as far as ea direct knowledge that 


Q Will you take @ look at the financial supplement 
‘of your khee? S application dated February 27, 1961, dah 
is the last two pages to her 1961 membership application. 


A Membership application. Is this the document 


| 
| 
! 
| 
| 
| 
| 


, you are talking about (indicating) ? 
‘9 Yes. Please Seat line 7 there. 
| MR. BEEBE: Do you-meah to himself? 
MR. BROOKS : Ye, to himself. 
Just a minute, I ‘just want to see this. 
I have read Line 7. 


Q Wow, that, in substance, says that your mother 


nt 
mana 


~ ds making a subordinated loan, $450,000, to McDonnell & 
Company, does it not? 
os Yes, sir. 
Q That does not refresh your recollection? 


A No, sir, in no way. 
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That is not the subordination you a-e thinking of, 


No. 

Well, — you told me all that you can about 
the 1962 subordinated transaction? 

MR. BEEBE: Objection, your Honor. 

“THE COURT: Sustained. 


Q What was the name of the gentleman that had caused 


A I believe his name is Jack Sarli, S-a-r-l-i. 
Q Did your mother or anyone else explain to you 


whether that financial embarrassment resulted in McDonnell‘ 


i 


McDonnell & Company the financial embarrassment in 1962? 
| 
s| 


inability to comply with the New York Stock Exchange's 
capital requirement? 
| A No,sir. 

Q You did know that the firm needed additional 
capital, though, did you not? | | 

A Yes, sir. 

Q Did you counsel your mother on the wisdom of . 
this transaction? 

A = believe I did, sir. 

Q Can you tell me in substance what you said to her? 

A I told her I @id not think that she shoul do it, 


and I feel that my reascm for saying it -- 
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THE COURT: What did you tell her? 
THE WITNESS: I told her not to do it, sir. 

Q, Did you tell her the reasoning behind your 
conclusion that she should not do it? 

A Yes, I think I did. 

Q Tell me what that Was o 

A Well, I exiea to explain to her that if any 
cieenichatn owes you money and pone subordinate, that means 
that you take the back seat; that practically everybody 
else gets paid off before you do, and it is an extremely 
risky kind of transaction to enter into it. Wo ene should 
do it, mother. 

Q What did mother say? 

A X don't recall, Mr. Brooks. She may have told 
me she had already dome it or she was going to do it. I 
Gon‘'t reaily recall. 

Q Did you shortly thereafter receive a copy of 
a letter from your brother, 7. Murray McDonnell, to your 
mother in connection with that subordination? 

A I believe so, sir. If you give it to me I can 


tell you. 


Q I will do so. This has been pre-marked as Stock 


Exchange Exhibit G. It is a letter dated april 10, 1963, 


a 


| to Mrs. James F. McDonnell, from her son, T. Martin McDonnell. 


‘ 
a gh 


J.F. McDonnell,Jr .-cross 

a Yes, sir, I did receive that letter. 

Q In the first paragraph of the letter ,T Murray 
McDonnell says, “We are all indebted to yo. for your 
unfailing loyalty to the firm and your unhesitating financ 
support during this difficult pericd."” 

Was that the aitticulty you were referring to 
in respect to the financial embarrassment caused by Mr. 
Sarli? 

A Mr. Brooxs, I didn't write that sentence. 

Q Did you know of any other financial or other 
difficulty of the firm? 


A No, sir, I did not. 


I have no objection to it going in, but if it is going to 


be read from in the questioning I think it should be in 


MP. BEEBE: Excuse me, could we mark it in 1 


evidence. 
MR. BROOKS: I agree. I offer it. 


THE COURT: Received. 


in evidence;) 

Q Do you see the paragraph numbered 1 on the f£rcent 
pase, Mr. McDonnell? 

A Yes, sir. 


(Defendant Stock Exchange Exhibit G veseived 
Q That describes the workirgs and applications 
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of the New York Exchange's capital rule. Were you familiar 
| with those at the time? 
A No, wie Iwas not. " 

MR. BEEBE t Objectica. Objection to the fact that 
_ that describes them. I am not sure it does. I don't know 
if that is in evidence at all. 

‘THE COURT: Let - see the letter. 

( Pause) 

MR. BROOKS: Your Honor, I would be glad to . 
eanlity that as T. Murray McDonnell‘s as the workings of 
the capital rule, if that will help Mr. Beebe. 

THE COURT: Why don’t you do it that way. 

MR. BROOKS: AS amended . 

Q Mc. McDonnell, the letter promises to return to 
your mother her subordinated securities on a scheduled basis 
thereafter. Did you see that on the last page? 


A I see a schedule on the last page,’ six, yeSe 


a Which is the proposed schedule for the return of 


the securities, is it not? 
A Without reading at ne, right now, X agree that 
it is. 
Q Do you know whether that schedule was met? 
A I think in part it was, yes. 


Q Did you make any reply in writing or comment in 


rdh7 LJ. McDonnell, Jr.-cross 
writing on this letter that was sent by your brother 
Murray to your mother of which you received a copy? . 

A =I think IZ did, sir. 

Q I will tell you what I have done, Mr. McDonnell. 
You have furnished to your icened a copy of that letter 
an he furnished a copy to me. By the time I Xeroxed it, 
it couldn't be “a like the signature you pointed out 
before. So I have had it retyped. I am going to show it 
to your ccunsel and ask if he would consent to the retyped 
version being marked in evidence. It has been pre-marked | 
H. I think it would be much easier for you to read it this 
way if your counsel is agreeable. 

MR. BEEBE: On counsel's representation that the 
two are identical and subject to verification, I have no 
objection to that sotucel verssiou being used. 

| THE COURT: Received. “a 
MR’. BROOKS: I represent that it is ‘ies 


as I could make it trying to read the one that was furnished 


the copy once removed that they have and point out. any place 
where I have gone astray, I would be appreciative if they 
can do s0. 

(Defendant Stock Exchange Exhibit H received 


in evidence.) 


to me. If ur. Beebe and counsel want to compare it against ‘| 
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Q This copy is.not signed. I take it this was your 
copy that you retained and the original was sent signed 
' to your mother? : 

A That's correct. 

Q paregeay® 2. numbered 2 of this letter, you say, 
"Eo assurance and no celeeteeatiak is made which would 
‘preclude a future eeentibied of the circumstances or 
events which force the firm to borrow so great a sum from 
you and others in order ue guarantee its continuance." 

Were you referring to the circumstances you- 

described of the embezzlement or default of Mr. Serli? 


A Yes, sir. 


Q The last paragraph on the first page reads, 


“For my part, I am no less apprehensive about your financial 
security nowl=—- | 

A Your future financial — 

Q --"than I was at the time of our meeting in New York! 
almost ‘anes mohths ago." 

Can you tell me what the subject of that meeting 
~ was three months ago? 
. A Yes, sir. The repayment schedule, I believe, 
was the subject of the. meeting. t just. didn *t want her to ge 
herself in the position where she put er money in and at 


risk and that it would stay there for an indefinite period 


* 
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of time and Ivwanted some assurances that she would be 
able to get her money back again. 

° . Did you receive any such assurances other than 
you have received to date in the form of Murray. McDennell's 
letter? 

A No, sir, this is it. 

Q  . When you described to your mother the riskiness 
of a subordinded transaction, did she indicated that she 
knew about the riskiness of the transaction? 

A No, sir. 

Q Did she indicate that she did not know dout 
the riskiness? 


I don't believe so, sir, no. 


A 
Q She just listened, I take it? 
A 


She heard me, sir. 

Q | Have you ever heard it euid, Mr. McDonnell,. that 
your mother could never refuse a son when he asked her for 
help? 

A Have I. ever heecd that? Yes, sir, I have heard 
that because I think that after or just fairly wien z 
heard her deposition being read here. 

Q And that's where you heard it for the first time? 

A I can't swear to that, sir, but that is the most 


recent ° 


° 
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Do you agree with it? 
MR. BEEBE : ‘ tection: your Honor. 
THE COURT: Sustained. 

Q -_ did there come a time when your mother 
again advised. you that she had been approached to make 
| a cabocdivitet transaction to McDonnell & Company? 

a A sound tim: six? | 

Yes, sir. 

Yes, sir. 

Whed did that come? 

1969. 

And how aia you come to learn of it? 
She called me and told ms. 

Do you recall the date? 

A No, sir, I do not recall the date, It must have 
been January. , 


Q Let me try to refresh your recollection, Mr. 


oY 


McDonnell. 


Mr. Beebe, dovyou have the original copy of 


be Defendant Exchange's Deposition Exhibit 15? I have copies 


here but, again, the Xeroxing is not very good. I will show 
you a copy of it (handing).- 
If we can, we can get a better copy and I will 


present that, your Honor. 


J.F. McDonnell, Jr.-cross 
(Pause) 7 
MR. BEEBE: Mine is scmewhat Sable You can. 
use mine. : | 
Q This is a letter dated January 30, 19% 9, addresse 
to your nother, and it has been pre-marked as New york 
Stock Exchange Exhibit I for identification. 
Do oe cectnhice that letter, Mr. McDenne11? 
A Yes, six, I do. : 
Q Is that your copy of a Aereee that was sent 
by you to your mother on January 30, 1969? 
A Yes, sir. 
Q The letter refers to a conversation yesterday. 
That would make yesterday January 29th, would it not? 
) Yes, sir. What tine one you reading from? 
First line. 
Correct, yes. 
"I have spent some time since our conversation 
yesterday reviewing my files." 
Was the sila ii yesterday on January 29th 
with your mother? 
A Yes, sir. 


Was anyone else present? 


Q 
A It was a telephone conversation. 
Q 


Ch, it was a telephone Ccaversaticn? 


SOUTHERN DIS.: ICT COURT REPORTERS, U.S. COURTHOUSE 
POLEY “JUARE, NEW YORK, N.Y. — 791-1070 


J.F. McDonnell,Jr.-cross 


™- 
pia she call yout 
To the best of my cele: she did, yes, sir. 
What dia she say? 
She said "I have been asked to subordinate . 
my account again." 
Q — Anything amadl 
& I don't sontay think so, Mr. Brooks. I think 
that's ws she said. She eitler said “I think. I have been 
asked to subordinate my account again,” or, “I have 


. subordinated my account again.“ Something of that nature. 
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Q What is your understanding that her 
subordinated account ceased to be subordinated at any 


time between 1962 and 1969? 


MR. BEEBE: Objection... There is no 


foundation that he had any understanding on that subject 
at all. 

COURT: You mean any knowledge. 

BEEBE: Any knowledge. The question 
was in terms of understanding. 

COURT: Lay the foundation. 

Q McDonnell, did you know whether your 
mother's subordinated account continued in subordinated 
status from 1962 to 1969?. 

A No,sir, I did not. 

Q It could have expired as a mucubinaces 
account? 

A... Yes, a, ik tes 

Q It could have stayed subordinated? 

MR. .BEEBE: onduction. It could have done 
anything. 

THE COURT: He is trying to explore what 
the witness' ‘recollection is. Overruled. 

oO . Will you answer the question. 

A Excuse me. Would you let me have it again. 
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THE COURT: Mr. -Brooks, put the question 
‘again. 
 . Could it have just as well, as far as you 
. know, stayed a subordinated account during the period 
"62 to '697 
A Not in total, no. Because the schedule 
that was outlined in Murray's letter to her was in fact 
followed. 


Now, I tracked it for a while but f didn't 


track it all the way through. So the only fair answer 


I can give you is that I don't know whether all of her 
subordination was returned to her or not. I think the 
majority of it was. 

Q Let's go back a bit to Murray's letter to 
your mother of April 10, 1963, where he sets out the 
schedule on the last page. It says certain dollar 
amounts would be returned to your mother on various 
dates in '63, '64 and '65. 

Do you know whether those dollar amounts 
were returned to your mother on or about those 
scheduled dates? 

A Of aauene you are asking me now to say that on 


or about August 15th exactly $250,000 was returned to 


her. 
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Q I won't hold you to the penny, sir. But in 
general. 

A In daneeet I would say that this schedule, 
_the earlier aie of it, was folio.ed becasue I did, as 


x say; track it. 
Q When you left off tracking it what was left, 
do you recall? 


A No, sir, I do not ‘recall. 


a Let's go back to the last exhibit, your 
January 30th letter to pur mother. You say there in the 


first paragraph that she will remember too well the 
unfortunate reasons for the original subordination. 


Were you again referring to the Sarli 


episode? 
A Yes, sir. 
Q Why did you think that «ind of occurrence 


could happen again? 


A Why did I think it could happen again? 
Q Yes, sir. 
A If it happened once it could happen a dozen 


times, I suppose. 
Q I see that you sent her a copy cf your 
prior letter of May 1963 with this letter. 


A That is correct. 
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What was your purpose in doing that? 
I wanted to refresh her mind as to my original 
objection, and add emphasis, I quess. 
Q Do you keep detailed records of matters such 


as these, sir? 


A I attempt to do so, yes. 


ae Would you describe yours as a careful and 
prudent man in this regard? © 

A. Well, sir, I do the best I can, yes. 

Q Is the answer to my question yes? 

A Yes, Mr. Brooks. 

0 You say in the next paragraph, "Ouite 
frankly, I don't think T am being unjustly eritical 
when I say that six years is more than sufficient time 
for McDonnell & Company eueeien their long-term capital 
requirement problem and that there should be no question. 
of your subordinating your account now." 

What did yoy know of a long-time capital 
requirement problem that McDonnell & Company had? 

A In one of these letters, I'm not sure 
whether it’s this one or not, Murray wrote and Settoated 
that he was looking for a long-term source of capital. 

I was merely saying tere that way back in 1965 you 


indicated that you were going to go out and look for 


, 


Wiese Leretsi~ 


J.F.McDonnell,Jr.-cross 347 
long-range capital. It seems to me in all this length 
of time you should — found it by now. That's what I 
s. id. 

Q This indivated to you that he had not? 

A Correct. 

Q And that long-term capital requirement 
problem still existed? 

A Well, if they had to subordinate her account 
at this stage of the game, yes, sure. 

Q You then continue in the third paragraph 
by saying, “By now you probably have surmised that I am 
not pleased with the present situation. Subordinating 
your account subjects you to unnecessary risks, no 
matter how slight, and raises potential future family 
problems too unpleasant to contemplate." 

Now, were the risks any qreater in 1969 

in your view than they were in 1962? 

A Were the risks? The risks of what, —“e 
Brooks? | 

Q The risks that you are describing in the 
fourth paragraph, I presume, of subordinating money to 
McDonnell & Company. 

A I meant it subjects you to unnecessary risks 


even though they are very slight in this particular 


7 
- 
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instance. 


Q Did you view the risk any greater in '69 


than you did in May ‘63 when you wrote your first 


. letter? 

A I don't believe so, Mr. Brooks. I was firmly 
opposed to anything that has the word subordinate in it. 
Subordinate to me is a no-no. 

Q For anybody? 

A For anybody, yes, sir. 

Q Did you tell any other McDonnell family 
memberof your view on that? 

A I don't recall, sir. 

Q What did your mean by your mother's 
suhordination raising potential future family problems 
too unpleasant to éontemplate? 

A What I meant, sir, iswhat we are going through 
here today. 

Q There is no family member on the opposite 
side of the fence here ee. ke there, Mr. McDonnell? 

A _—sOWo, sir, but it involves possible unpleasant 
feelings between family members. I don't think anybody 
really wants.anything like that. 

Q Do you consider this lawsuit an attempt 


to avoid these possible family problems too unpleasant 


rdr J.F.McDonnell ,Jr.-cross 
to contemplate? 

A No, sir. fhis is a result, not a cause. 

Q You say in the last paragraph on page 1, "My 
motive is only to keep the record straight." 

What did you mean by that? What record 
were you trying to keep straight? 

A Sir, do you mind if we read the sentence 
just before that? . 

Q Read as much as you like. 

A It says "I suppose you are wonderirg why 
am writing thusly. My motive is only to keep the 
record straight,” the record being the attachment to 
this, the other letter, the first letter. "I'm not 


looking for problems." I didn't want her to think 


that I was pulling things out of the air. "I'm 


trying to avoid future difficulties.” 

Q Why were you concerned about keeping the 
record straight, whose record? 

A Her record. 

Q Her record? 


Yes. Her record of her go-between with 


What do you mean by go-between? 


Mr. Brooks, I thought I made that clear. 
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I had written her earlier about this same subject. 
—_ writing her again, and I know she doesn't keep 
. papers. So si see a copy of my original 
letter along with this one. 
Now, what troubles you, sir? 

Q Now, i want to know why you had tc worry 
about keeping your record straight with your mother? 

A Very simple. If you had 14 children and 
they were all telling you something, wouldn't you want 
‘to try, if you were one of the persons telling your 
mother something, wouldn't you want to keep your record 


straight? 


Q You wanted to make sure you were consistent 


i an "63 and '69 and took the same position against 
subordination both times? 
A I suppose so, yes. 
Q When she called you was she still considering 
' making the subordination as opposed to having accomplished 
A -—-—s«I told you, Mr. Brooks, that I was somewhat 
unsure of whether the deed had been accomplished or 
whether she was on the verge of. 
Q Did you ever learn subsequently whether she 


was on the verge of or had accomplished the deed? 


J.F.McDonnell,Jr.-cross 
No, sir, I did not. 

Q What did she say when you argued against 
making the subordination on the telephone? 

A Well, I think she either told me that she had 
done it or she was going to do it. 

Q Did she say why? 

oe I don't recall directly, no. 

Q Did she make any jetionad defense to the . 
arguments you raised? 

A No, sir, she did not. 

Q Did she make an emotional defense? 

A Well, this goes back to 1969 and I can't 
answer that. 

Q The events of 1969 are fairly: important here. 

A I realize they are, sir. but I cannot tell 


you whether she made an emotional defense. 


Q Do you recail what she said at all? 


A Other than the fact that she either was 
shank te do it or had done it, I don't remember, sir. 

Q And thereafter did you learn she did it? 

A Yes. 

Q Did you talk to your brother Murray pee all 
at this time? 


A No, sir, I did not. I think I covered that 
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in the last paragraph of my letter. “Incidentally, if 
you care to show this letter to Murray, I have no 
objection. z think he probably already knows my opinion 
on this subject." 

Q What did you mean by that? 


A That I was unalterably opposed to subordina-~ 


Q Let's turn our attention to that first meeting 


‘that you testified about with your brother Morgan when he 


“requested you to ta*e over the Detroit office, 


A We are going back to claim No. 4. 

Q | - Well, let's just go back to the conversation 
you had with your brother Morgan. Ithink you testified 
it occurred in January, ine first conversation. 

A Yes, sir, I think it was. Maybe February. 

Q Let's take a look at what you said yesterday. 

Question on page 249 of yesterday's trans-~ 
eript: 

"9 Whatwas the period of time when you had the 
first conversation with Morgan about the business? 

, "A I think it must have been January 1969. 
Late January, I think." 
Is that still your recollection today? 


Yes, sir, I think so. 
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Now, where did this pondeswabion take place? 
A My initial conversation with Morgan took place 
at a restaurant in the Micigan Consolidated Gas Company 
_ building. ? ao 
Q Can you tell me -- 
A Lunch. 
qo - Can you tell me wee ther that conversation 
was before or after the conversation you had with your 
mother on January 29 on the telephone? 
A I believe'it: must ‘have been after. 
Q The conversation with Morgan was after the 
29th of January? : 


A Yes. Yes, I believe so, sir. 


A. No, sir,no. 


o : Did your brother Morgan tell you anything 
“— the condition of the firm of McDonnell and Company 
when he met with you shortly after January 29th? 

A Absolutely nothing, ei. 

Q Did you know at this time that Morgan was a 
member of the New York Stock Exchange and a seat holder 
for McDonnell & Company? 


A Now, did I know that he was a member of the 


Q Did you discuss that conversation that you had 
with your mother with your brother Morgan? 


ee cece ne tie 
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New York Stock Exchange? pid he find -- 
9 One who owns a seat. 
A. One who owns a seat, no, I don't believe so, 
Mr. Brooks. 
Q You don't believe you knew it? 
A I'm almost sure I didn't. 
Go. Do you know it now? 
A No, sir, I do not know it now. Tt 
me if he owned a seat he would have been on the floor 
of the stock exchange. 
Q Lat me show you what we marked yesterday 
as Exchange Exhibit A in evidence. Do you recognize 
a your brother Morgan's signature on the bottom? 
A : Yes, sir, I recognize that signature. 
Q And that sineaenee is above the description 
“Member,” is it not? 
A =sC ¥en, Sir. 


Q Do you know anything to the contrary of the 


proposition that Morgan was a member of the stock exchange 


Py, 


on or about January 30th? 


A This doesn't do me any good. This has nothing 


" to do with me. 


OQ I know it doesn't have anything to do with 


you. We are trying to ascertain Morgan McDonnell's 


rdr J.F.McDonnell,Jr.-cross 
status. 

A )If you are trying to ascertain that by 
introducing semattiine thathas nothing to do with me at all, 
-I can't tell de, All I can tell you as far as I am 
concerned Morgan was not a practicing member of the 
New York Stock Exchange, or what have you, he was not 
on the floor of hte exchange nereuee he was in a restaurant 


with me in Detroit. 


Q Mr. McDonnell, even stock exchange members 


have to eat. 4 
' 


THE COURT: We are getting argumentative, 
Mr. Brooks. 
Q Mr. McDonnell, did you understand Morgan 
to be representing McDonnell & Company when he met with 
you? 7 
Yes, sir, I did. 


Now, did he give you any documents on this 


No, sir.. | 
How long did it last? 

The luncheon? ~ 

Yes, sir. oC 

An hour, an hoes or two; an hour, yes. 


How much of thatconversation was devoted to the 
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proposition that you would take overthe Detroit office? 

A I would say fully half of that, three quarters 
of it. 

Q Did Morgan say anything about business of 
the firm doing well, humming along? 


A No, sir. 


o. He said nothing about it? 


A No. 

Q Did he indicate whethes you would be a busy 
‘man as the manager of the office, or just sitting around 
looking for customers? 

A He said that I wouldn't be very busy, that 
this was not a difficult job. It was a management 
job only. | 

Q Did he tell you anything asout the support 
you could expect from the back office of McDonnell here 
in New York? 

A : No, sir, absolutely nothing. 

Q How about the second meeting you described 
r with your brother Morgan? Do you recall when that took 
place? 

A Perhaps a week, ten days, two weeks, after 


the initial one. 


THE COURT: Mr. Brooks, why don't we recess 


rdr J.¥.Moponnell, dr. -cross 
for lunch at this point? 
MR. BROOKS: That is fine, your Honor. 
THE CouRT: We will stand in recess until 
_five minutes of two. 


(Luncheon recess) 
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AFTERNOGN SESSICY 
1:55 P.M. 

(In open court, jury not present.) 

THE couRT: I understand you want to exclude 
somebody from the courtroom Curing the taking of the 
testimoay? 

MR, BEEBE: That's correct, your Hener. Tnaexe is 
a witness who is nent in line. I thiak it would be 
apprépriate since he represents an adversary party that he 
should not be present. 

THE COURT: Is he going to testify in any arczs 
where b- will be allegedly influenced by anything he hears 


anybody else say, or is this sheer record keeping? = hats 


“ to inconvenience a man and put him back in a witness reone 


“iy 


I do that in criminal cases because the need is cleaner 


but it is an unusual request in a civil case anc it rears 


| 


to me that unless you fear there is going to be same alle :2¢ | 


2 2 J * Ad | 
poisoning of this witness" testimony by what he hears earlies~ 


“T would not be inclined to do it just because ne is 
adverse. : 

MR, BEEBE: I was thinking mere, your Eencr, 
just‘ as a matter cf a usvsl practice in the sense there 
are eotex to be a number of witnesses from the Stock Ex- 


change and as they each come in they will 5c hearing woot 


rdh 2 
prior witnesses said. 

T agree with you that in this particular instence 
I don't see any poisoning or anything like thet eccurring 
with this particular witness. In the future, though, I 
feel that having one stock exchange witness Listen to what 
one of his brethern say about the same transactions could 
very well influence what ne is going to says 

THE CCORT: Are these going to be witnesses 
to semething where credibility or recollection of a cconferen4 
is in issue? 

MR. BEEBE: Very much sc, ves. 

In this particuiar instances, Mr. McElroy -is 
the wit.ess and in this instance I merely mention it on} 
in terms of the foruality. 

THE COJRT: All right. Mr. Brocks, i to future 


witnesses you will have to tell them thattthey will have 


enjoy the view of the Brooklyn Bridge from the witness rcoon, j| 


or what have you. 


MR. BROOKS: Your Honor, I take it that does not 


| 

i 

| 

| 

! 

t 

| 

\ 

{ 

to finu a chair in the corrider or I will invite then te lf 


apply to an officor ‘of! :theisttck exchange Who may be 


a witness but is here in tis capacity as the client 


Fotis Oe @ f 


MR. BEEZS: If he is going to be a witness I oa 


: 
press for the same treatment. | 
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J.F. McDonnell,dr.-cross 
THE COURT: There are certain areas where if 
. the. man is needed to comfer with you in the course-- 


YR. BROOKS: Ee is going to be my witness, not 


Mr. Beebe's. Ee is my client and wents to sce how his 


‘lawyer is doing. 

"RE COURT: I will permit that Aienvebinn. 

MR. BEEEE: » That hasa't occurred yot. = don't 
think Mr. Bishop is here yet. 

MR. BROOMS: Wall, if he coms. 

THE COURT: Mr. Bishop may come as the client. 

MR. BEEBE: Can we take that up when it happens? 
It is kind of hypothetical at this point. 

TRE COURT: We will go forward on that basis. 


(Jury present.) 


JAMES Fe McDONNELL, resumed. 
CROSS EXAMINATICN CQVTINJED 
BY WR. BROOKS: 


‘@. Ux. McDonnell, let's go back to 1962 for a minute. | 


me YO you recall attending a meeting in yeur mother's epzrtment | 


with perhaps Tom Ford, Murray McDonnell and Bob Acroncen, 
called there to explain to your mether her. propescd . 
subordinated transaction in that year? 


A EZ believe I do, sir, yeSe. 


rdh4é JoF eo McDenrell,cJr ee" Cross 


ae oes 


ee 


Q Did you attend such a meeting? 

A Yes. 

Q Tell me what was said and by who. | 

A I think Mr. Ford tried to explain to my mother th 2 
there was really no risk involved in this. 


Q No risk? 


A Very little risk. I remember saying at that time | 


L 
| 
7 
| 
| 
| 


that regardless of how small the risk, I thought we should 
have:a very definite program of repayzent. This tes thea 
letter that came out some time later, which was a result 
of that request I made. 

Q By the letter that came out, do you mean-— 


A The repayment schedule letter. 


at‘ this morning talking about repaying a little on a certain & 


! 
Q Murray McDenneil's letter that we have looxed | 
schedtle? : 


Yes. 

Mr. Ford is an attorney, isn't ha? | 
He is supposed to be, sir. 

He is as a matter of fect, isn’t he? 

MR. BEEBE: Cojecticn, your Honor. 

I wouldn't be able to comment cn that. 


Do you know what firm? 


Sherman & Sterling. 
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TF McDonnell, gr .-cross 
Q Who was Mr. Ford representizg? 

A It was difficult to determine whether it wes 
McDonnell & Company or whether it wes Murrey fcDoansil. 
Q Could it have been ee, Anna KceDenneli? 

A Could it have been? 
Q Yes. 
A It is possible -—— 
THE COURT: I den't want possibilities here. 
Strike that out. , 


Q Do yo. know whether Mr. Ford has ever represented | 


Anna McDonnell as an attorney? 


A Yes, sir, he has represented her as an attorney. 


Had he in 1962? 


| 
| 


I do not know that, sir. 


Who is Mr. Aarcnson? 


Mr. Aaronson was an accountant who made tax return 


e 


+}--- 


For whon? 
Prepared tax returns for my mother. 
Did he for the firm of McDennell & Company? 


That, six, I have no knowledge of. 


aoe ee eee a tn et A OOAIE A 


What aid Mr. neronsen sey at this meeting in 1962? 


. 6S s+ © » © yy FP PP PF 


I doen't believe he commented. I think he was 


OR se mmc 


there to listen. 


Q "He said nothing at all? 


Bn i are = 


J.F. McDonnell ,Jr.-crosz 


No. 


Did Murray McDonneil say anything? 


Did Anna McDonnell say anything? 


| 
| 
I don't recali his having said anything. | 
| 


A Mr. Brooxs, you are taxing my memory back to 1°62 
I really den't recall that she said anything, 

Q So as far as you recall Mr. Ford spoke about 
the risks involved, you spoke about having a repayment 
schedule, and that's the sum of what you recall? 

A That is the sum of my recollecticn, yes, sir. 

Q Who called this Meet Lug? 

A I think my brother Murray called it, ! 

Q Did you know the purpose of his calling it? 

A Yes, the purpess of it was to explain to mother 
what is going on. ee | 

Q Did you feel thet was ecoete Anke at the 
meeting? : 

A Did I feel that it was adequately dene? 

Q Yes, : 

A I really don't know how to answer the questicn. 
You are asking me what I thought at thet time or what I an 
thinking of teday. I don't vine to voison today with back the 
I suppose I thought i: was all right, what 6: hed to eee : 

Q You did not add anything other tian the request 
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rah7 J.F. McDonnell,Jr.-crcss 
for a repayment schedule, did you? 
A I don't believe that I did, no. 
Q Now, let’s take a leok again at your May, ‘63, 
‘letter to vour mother, which is Exhibit H. 
I have an A, veSe 
He 
H, all right. . 
So far - have talked abcut the need for ycur 
- mother ‘s capital in 1662 to replace some money that was 
lost due to the activities of ons Mr. Sarli who arparontly 
worked a wrong on McDonnell & Company. But take a look at 
paragraph numbered 1 in your letter. I will read that, ilr. 
McDonnell. It says, "I must conclude from the subject 
* getter that your funds are required in the firm as medium 
tern capital, not per se temporary, not cnly to finance 
day to day operations but to insure the continued centrozled | 


expansion of our revenues frem our organization as currently | 


| 
established." | 
| 


Now, the last words, veginning with “the continued | 
7. controlled oxyenntons® I assume is a quotation by you fron 
MeDennell's letter of April 10th; is that correct? 
A Without having that letter in front cf mea I would 
not be able to say. 


Q You do have it in front of you. 


J.F. MeDonnell,dr.-cro3s 
Would you tell me what exhibit it is? 
I am not sure. 
MR. BEEBE: G, I believe. 
A I think you could save me a little tires if you 
could tell me in that letter where the quote is taken. 
Q XI didn't have any particular part of that letter 
in mind. I thought you would be refreshed by reading your 


letter. 


Well, you have asked me to identify a cuote. 


Here wes go. Loos at page 4 of Exhibit G. 


Page 4; I have only three pages. 
Look at about the fifth line ‘of page 4. 
I oniy have three pages. 
THE CCORT: He only hes three pages cn G. 
Q Page 3, rather, the fifth line, where it begins, 
“the continued controlled expansion of our reventes from 
our organization 2s currently established.” Could that have 
been what you were quoting? : 
A , I believe if that is in: quotation marks, that's 
what I'm -- 
Q Let's focus on the paragraph of your lctter wdc 
talks in terms of “medium term capital, not per se 


temporary, not cnly to finance day to day crerations but 


to insure controlied expansion." 
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J.-F. MecDennell,dr. -cross 
- Does that refresh your recoliecticn om your 
understanding at the time of the neec for your mot ox 's 
“ capital? 

A Yes, it refreshes my merry. 

Q Could you tell me in what resvece it is 

A Well, sir, I think that having received this 
letter from my brother Murray, I was apprehensive about 
‘the fact that her money wes not really being put in there 
to take care cf a disaster that occurred as a result of 


{ 


Mr. Sarli, but that it was going to be kept in there for | 


a long period of time to help ther branch out. 


Q Supply additicnal capital to run a bigger business? 


4 


A Yes. 


Q So that there was at least another neeé for capital 


‘ 


besides replacing whatever Mr. Sarli had made off with? 
A Well, I didn't knew that. I was apprehensive. 
Q You were warning your mether about that? 
A yes. ! 
Q Now, let's continue waere we left off this morning | 
a with your meetings with brother Morgan. | 
A Now we are going back to number 4 hero. 
Q January, 1969. 
-]HE COURT: January, 1959. 


Can we close up that exhibit, please. It is not 


| 


' 367 
rdhl0 J.P. McDonnell,Jr.-cros3 
in use new. 


MR. BEDBE: That's fine with mw. 


| 

| 

THE WITIESS: I'm sorry, your Honcr. a 
THE CCURT: it is a prevailing interest at this 

moment. 
! 

| 


| 

3 

: Q We ara going back to January of 1569, I think, 

| when you spoke of a meeting on or about the 30th that 

: you had with Morgan in a restaurant in Detroit, waere you | 
. had about a two-hour lunch. I beliave wa coverad that meting 


Then you testified this morning that subsequently you had 


a secord meeting with Mergan. I think you said tart mecting 


EE al | 


eccurred on February 25th, didn't yeu? 


A I'm not sure that I said February 25th. ZX think 


a 


‘that I said that X did have a second meeting. 
Q ‘You are right. You said, on pe 8 251 of your 
transcript, "I would say it was February of 1959.” 
I probably jumped to the date of the 25th because 
in Exhibit 16, which you should have in frent of you, which 


‘is your claim to the liquidator, you say in varagraph 1 


eS aaiiinninemaniael 


that "Cn February 25, 1959, Morgan McDonnell, then a senior 


vice president of the cenvany, met with claimant in Detroit 


ee a eR 


for the purpose of urging him to assume the monagenment 
of the company's Datroit office." 


A Excuse wma, ltr. Brooxs, I don't have that. 
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JF McDonnell, Jr.-cross 
(Pause) 
Q Here is the paragraph I was reading frem. DO you 
“ see that that does fix the date of the 25 
Yes, sire 
Does that refresh your recollection? 
I have no quarrel with the date, sir. 


Do you r3call where that meeting teok place? 


In a restaurant? 
I don't remember. 


Do you recall hew leng the meeting was? 


A 
Q 
A 
Q 
A In Detr cit ° 
Q 
A 
Q 
A 


I believe that meeting did take place in ry 


office in Detroit. It was not a leng meeting;brief. 


refresh your rec. ilecticn that Morgan McDenneil was a senicz: 


Q Does reading paragraph numbered 1 0: Exhibit 16 | 


vice president of McDonnell & Company en or about-Februery 25, 


1969? 


° 

A Well, = knew he was an officer of the company, 
yes. 

Q You would not quarrel with senior vice president, 
would you? 

a I would. 

Q You sigaed Exhibit 16 when it was submitted 


to the liquidator, diin‘t you? 


J.Fe McDonnell,Jr.-cress 
359 
A Yes, sir, I did. 


Q Did you make a conscientious effort to insure 
that it was accurate? 
A Yes, ZI mede a conscientious effort to 329 that 


it was accurate. 


Le TN eR eee ee neem 


Q If you did that on or about the date you submitted 


it in March or April -- May 22, 1970, are you fairly 


= een oy Sma aoe 
© 


certain today that you were right cn May 22, 1979, that the 
facts recited in there are correct? 

A Yes, sir. 

Q Okay. 


A Wnen I did this, I did this in 1979. This is 


| 
i 
| 
{ 
i 
| 
i 
' 
! 


1975, amd you are focusing me right on this today. 


A A A LO CC ead 


en clinndines % 
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Q I'm suggesting that you were closer to the 
events in 1970 and may have had a better recollection at 
the time you did Exhibit 16. 

A That is correct, Mr. Brooks. 


Q I'm not trying to hold you to as qood a 


recollection today, merely to refresh that recollection. 


A Yes, sir. 

Q As this second meeting did Morgan McDonnell 
tell you anything about the condition of McDonnell & 
Co.? 

No, sir. 
Didn't mention any capital problems, did he? 

A No, sir. 

Q Any back office problems which you might 
have to deal with as a branch manager if you took over 
the job he was offering you? 

A None whatsoever. He merely told me he had 
trouble with his manager there and that was it. 

Q Well, how was the meeting left? When you 
parted did you have a deal or didn't you have a deal? 

A This was the second meeting. = think f 
told him at the second meeting that, yes, I would do it. 
I'm pretty sure I told him that at the eueend meetina. 


If I didn't at the second meeting I may have called him 


rdr2 J.F.McDonnell,Jr.-cross 
on the phone and told him that, yes, I would go with 
this thing. 

Q Shortly afterwards at the latest? 

A Yes. 

Q Now, you testified earlier that you did some 
ee and you satisfied yourself that the 
requirement of purchasing stock in Mebennelt and Company 
to assume the office that Morgan had prevailed upon you 
to take ws really a requirement and it wasn't a ruse 
to get you to just buy some stock? 

A I didn't say that I satisfied myself. I 
thinkthat I said that I went and pulled out all of the 
information that wes available in the branch office. 
They are required to have a copy of the ruics of the 
New York Stock Exchange, the constitution, but those 
documents were required to be kept in every branch 


office. 


So I went out to the place where these 


were kept, brought them back into my office and I read 
through them. Ane it would take a nee understand 
what they said. But I did, I suppose, satisfy enn’ 
that what Mr. Crowe and Mr. McKay had told me about 

the absolute demand that I put money into this stock 


was there, was necesrary, required. 
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Q I raise that issue because in Plaintiffs' 
Exhibit 16 you contend that this was a deception, 
that you really didn't need to buy that stock to assume 
the position. I just want to make sure that you are ae 
continuing to press that claim here. 

A Fress what claim, Mr. Brooks? 

Q The claim that it was a ruse that you needed 
to buy the stock. 

A I am pressing that claim. 


You are pressing it? 


What was a fraud? 


Q : 

A Very definitely; that it was a fraud. 
Q 

A 


The fact that I was told that I 

stock and it: wasn't necessary. 

o It was not? 

A It was not. 

Q I thougnt this morning that you said that you 
satisfied yourself that that really was a requirement? 

A I didn't say that, sir. I said I went and 
researched, to +h: best of my knowledge, the rules 
and regulations and I seid that it would take a lawyer 
to be able to interpret what was in that ens It 
seemed to say that, yes, this was a necessity. The 


documents themselves seemed to say that to me. 
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THE COURT: No. He has already testified 


about the communication. All Mr. Brooks is asking hin 


F rdr4 J.F.McDonnell,Jr.-cross { 
} 4 
Q Has any lawyer told you that is notthe case? | 

A Yes. | 

Q Who? H 

A My betnenays: | 

Q Which? | 

MR, BEEBE: Objection, your Honor. We 

are getting into an attorney-client privilege area. | 

| 

| 

\ 


for is the name. 


MR. BEEBE: The name, no problen. "i 

A Mr. Richard Jones of the firm of Miller, Wl 
Canfield, Paddock & Stone, Detroit. | 

Q So that is your position today? 

A Yes, sir. 

Q Now, I understand that money, in other words, | 
your agreed compensation, was not the reason you took | 
this job in the Detroit office? : | 

A That's right, sir. | 

G . Whe was that? ! 

¢ \ A I have :stified that I was in manv nonineeden | 
: i Those businesses provided me with what I consider to be 7 
) | adequate compensation. Any monies that I would have | 9 
received from salary from McDonnell & Company, because | 
: ' SOUTHERN DIStRICT COURT REPORTERS, US. COURTHOUSE _ 
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rdr J.F.McDonnell,Jr.-cross 
of the United States tax laws, most of it would have 
gone directly to Uncle Sam. So that the roney itself 


was of secondary consideration. 


in and about this time in 1969? Were thincs very 


| 
Q What was the state of activity in your businesses 
i 


active or were they sort of slow? 

A Things. were very active. However, the money | 
market, if you want to refer to it as such, one's ability 
to borrow in 1969 was not cood. Credi* was tidht and 
the businesses that was in or went into constantiy required | 
borrowings. 

0 This period was commonly referred ko as a 
period of a credit crunch, wasn't it? 

A I believe so, sir, yes. 

Q Incidentally, what was the compensation 
for that job in Detroit? 

A Mr. Brooks, I don't remember. 17,000? 

Q That might have been what vou were paid 
for the time you put it, but wasn’t the salarv $30,000 
a year? 

“A Mr. Beocke. I don't remember. I asked ny 

brother Morgan “How much do I qet paid for this?" 


His response was "ti1atever the other branch 


managers get. I don't know.” 


J.F.McDonnell,Jr.-cross 375 
Q Can you find that financial supplement up 
there, Mr. McDonnell? I think perhaps that micht 
show what the salary was. oy 
A To what, sir? 
Q To your allied membership moni deation. It 
was the first exhibit I marked today. 
A Just a minute now. 
(Pause) 
‘Would that be 13? 


No, it would be a letter, something 


What? 
C as in Charlie. 


C, yes, Sir, I have it. 


Q Do you see a line 9A? 
A 


Yes, sir, it says the corporation will pay me 
a Salary of 30,000 per annum, 
: 2 Do you think that is correct? 
A I'd have to go back and see whether I cot’ 
30,000. don't know, sir. 
a You didn't work a full year, did vou? 
No, sir, I didn't. 


You wouldn't cet $30,000 for half a year's 
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3.F.McDonnell,Jr.-cross 


| 
A No, sir, but I don't know whether my salary | 


was paid at the annual rate of $30,009. TI think that's your 
question. 
Q Would you quarrel with the proposition that 
you signed up for thejob at a yearly salary of $39,000? 
A I didn't sign up, sir. 
Q You agreed to accept the position for an 
annual salary cf $30,000? 


I agreed to accept the position for any 


At the request of Morgan to help him out? 

A . Yes,sir. 

Q Now, did you have any discussions with 

_ Murray MeDonnell about the prospect of your taking 
over the Detroit office? 

A Yes, sir. I wondered whether Moraan had 
cleared this with Murray, and he indicated he had. tT 
thought that, wens. I'a better satisfy myself on that 
point. So I flew to New York and went into see 
Murray. 

He said to me, "I understand you are coming 
on board in the Detroit office.” 
I said, "Yes, that seems to he the case.” 


He said, "Won't you have a cup of coffee?” 


J.F.MceDonnell Jr. 
That was the sum and substance of 

conversation. 

Q How long did it take? 

A I might have been in his office 15, 20 
minutes, long enough to drink a cup of coffee with him. 

Q Did you qo back to Detroit? 

A To the best of my recollection I went rignt 
back to Detroit. 

Q Did you talk to Murray about the condition 
of the company? 

A No, sir. 


Q Did you talk to Murray about the subordinated 


loan thatyour mother had made probakly within the last 


month? 

A Ne, Sir. 

Q By this time did you have any knowledge 
about your sister Margaret having made a subordinated 
lean? 


A No, sir. 


pare cemee: + pew tere 
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Q Did you know your sister Anna was a subordinated 


‘lender to the company? 
A No, sir. 
Q How about Morgan, did you know he was? 


Yes, sir. 
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J.F.McDonnell,Jr.-cross 
And Murray's wife, Marjorie? 
No. 
Or Peggy as she is called? 
That's correct. 


You didn't know she was a subordinated 


No, sir. 
How about Sean's estate, did you know that 
had sizabie capital in tne firm? 
A Yes, sir. 
Q How much? 
A I don't know, sir. I knew it was sizable. 
I had no idea what it was. Nor do I today. 
Q Tell me, whose stock did you end up receivinc? 
Can you trace back your shares to a prior owner? 
A Yes, sir, I can. 
Q to whom? 
To Mr. McKay. 


Tell me how you can trace it heck to 


Well, that developed a long time after I 
purchased the stock, through an investication made by my 


attorneys. It developed that Mr. McKay was ill at the 


time and that hews in need of funds and that he had an 
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investment in McDonnell & Company. Apparently he went 
to the board of directors of McDonnell & Company and 
said that we have Jim in Detroit that is trying to buy 
some stock. Would it be all richt if I sold mv stock 
back to the company and the company in turn sold it to 
Jim? So that's how I was able to trace the fact that I 
bailed him out. 

Q He was pretty sick at this time, wasn't he? 


A I con't know, Sir. But he subsequently 


This was about April, wasn't it? 


Yes, sir. 
Do you know when he died? 
No, sir. 
How about May? 
I'd guess, May, June, July, something like 
I don't know. 
Well -- 
A I had only met him once. . 
Q If your xnalysis is correct, Tom McKay 
really ended up with your $20,000 purchase price, 
‘didn't he? 
MR. BEEBE: Objection, your Honor. 


No. 
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THE COURT: Sustained. 
I didn't say -- 
THE COURT: Sustained. 
THE WITNESS: I'm sorry. 

Q When did you reach agreement to purchase the 
stock? 

A You will have a wire wherein I authorized 
my account to be charged for the purchase orice of the 
stock. 

Q Well, I piso oe a document entitled 
“Agreement by shareholders" that is siened by you, I 
believe, dated April 8, 1969. It has been vremarked 
as Stock Exchange Exhibit M. Let me show vou that and 
ask you if chat bears your signature. 

A Yes, sir, that is rv sianature. 

Q Did you sign that on or about the date it 
bears of April 93, 1969? 


A That's what the document says, sir, so I must 


MR. BEEBE: Did you mean April 8th? 


MR. BROOKS: It's April 8th. I have missed 


I apologize. 


April 8 it is, Mr. McDonnell. 


Yes, sir, I signed that at that time. 


J.F.McDonnell,dr.-cross 


BROOKS: I offer it in evidence, your 


MR. BEEBE: No objection. 
(Defendant Stock Exchange's Fxhibit M was 
received in evidence) 
Q When you signed this agreement entitled 
"Agreement by stockholders," had you agreed to become 
a stockholder? 
A This may have been preliminarv to my becoming 
a stockholder. I mean one becomes a stockholder when 
one executes the decision to have their account charced. 
Whenever that is, I don’t know. If I am beccine 
your question I don't mean to be. 
Q I don't think you are, Mr. McDonnell. Maybe 
we have to make it a little more precise. 

I know that when you pay for the stock it's 
when you debit your account. When you agree to buy 
might be a different date. 

A Yes, sir. 

Q I am suggesting to you thatthis date of 
April 8th, when you signed Fxhibit M, evidences an 
agreement by you to buy some stock at a price to be 
determined later on, and when determined, to be remitted. 


Is that the way the situation was? 
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A I would like to agree with you, Mr. Srooks, 
but the first sentence there says “Whereas it is conter- 
Plated that the undersigned will become a stockholder 
at some future date.” 
So, if you are asking me to say that this 
constitutes a purchase agreement, I'm not sure that I 


can agree with you. 


i 
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QO I am just inquiring whether at the time you 

signed this document agreement by stockholders vou had 
agreed to buy some stock? 


A I did agree to buy some stock at one time, you 


How about this time, Avril 8? 

I was contemplating it. 

Contemplating it? 

As the statement so says. 

It could go one way or another? 

The document stands on its own feet. 

Okay. 

Here's another document which you sianed 
entitled "Agreement A." 

This is dated as of September 1, 1966. 
I am not suggesting that that is when you siened it, but 
why don't you tell me whether that is your sicnature at 
‘the end of it, and then we will discuss when you sigqned 
it. 

MR. BEEBE: Has this been marked? 

MR. BROOKS: . te pee-netked? 

Yes, sir, that is my signature. 

This exhibit has been pre- 


marked Exchange Exhibit L, and I now offer it in 


° 
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evidence. 
MR. BEEBE: No objection. 
(Defendant New York STock Exchange Exhibit 
L was received in evidence) 
Q Do you recall when you signed this document 
marked Exhibit L, which started as of September i, 19667 

MR. BEEBE: Excuse me. This says “Acree- 
ment A," your ucaee. I don't know if there are any other 
attachments to this, or whether this is part of some 
larger package. If it is, I think it would be 
appropriate to have them all here at this point. 

MR. BROOKS: I can't answer that cvyestion, 
because these documents were produced by Mr. Reche's 
firm, marked as Deposition Exhibit 32 at Mr. MeDennell’s 
deposition, and there wasn't anything attached to it when 
we got it, and I believe he identified it et the time 
and it was marked simply as it is in the devosition. rf 
anyone can provide any attachments I will be glad to 


consider them. 


THE COURT: Very weil. Let's out the next 


question. 


Q Do you recall when you signed Exhibit L, Mr. 


McConnell? 


A No, sir, I don't, because it's not dated as 


mdr i. J.F.McDonnell,Jr.-cross 335 
such, but I assume it was about the time that I purchased 
the stock or prior. 

Q Could it have been whout the time you signed 
Exhibit M? 


A Yes, sir, it could be. I haven't read it, 


Q Now, Mr. McDonnell, there was, as I under- 
stand your deal,an agreement to purchase at bock’ value 
of the stock at a certain date. Is that your under- 
standing? 

A Yes, sir, that was my understanding. 

Q Do you recall what date was selected to 
ascertain the book value? 

The end of March 1969. I think that’s it. 
Would yov be kind enough to exvlain te the 
book value means? 
Mr. Brooks, that is unfair. | 
That is too difficult for you as a former 
financial analyst? 

A I object to -- excuse me, sir. You are 
classifying me as a financial analyst. I don't think I 
told you I was a financial analyst. 


Q You did tell the New York -- 


THE COURT: The only question that is pendinc 
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before the house is are you able to define hook value 

so that the jury knows what we are talkine about in this 
testimony. 

Q an you do that, sir? 

A In its simplest terms a corporation has 
assets. That is on the lefthand side. Then on the right- |! 
hand side they have liabilities, both short term and 
long term. 


When you subtract those liabilities from the 


assets, the doliar anounts when you subtract, you come up 


with the resultant figure. That is book value. 

Now, when you take that book value resultant 
figure, ond you divide it by the number of shar:s of stock 
that «-e outstanding you come up with what's known as 
book value per share. 

Do ‘you have any objection to that? 

he sir. Thet is excellent. 

Now, McDonnell & Comoany at first quessed the 
book value would be a certain amount gor your purchase, 
and as I recall they then decreased that amount once 
or twice before they finally told yeu your purchase 
price? 

A Once. 


They decreased it once? 


* 
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A Decreased it, and guessed, you said. 
Q That's the way you testified before. 

Let me show you : letter Gated Mav 8, 1959 - 
addressed to yourself, which has been pre-marked as 
Exchange Exhibit N from Mr. McKay. I ask you if you 
recall receiving that letter on or about May 9, Perhaps. 

A 9 or 10, yes, sir. ? 

MR. BROOKS: I offer that, your Honor. 

MR. BEEBE: No objection. 

(New York Exchange Exhibit N was received in 

evidence) 
Q This letter confirms your recollection the 
book value of the stock you were to purchase was to be 


determined as of March 27, does it rt? 


eo Just one minute, sir. 
(Pause) 
A No, sir, it says -- 1 believe it says "Zz 


have no idea whether the value of the stock at the end 
of April," so it would appear to me that the finai 
determination would have been the end of Avril, but for 
Some reason or another he had March 27 as a crucial date 
inhis determination of book value. 

Q 7 see. So for you it was to be April, the 


end of April, would ke your interpretation? 
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to pay. Is that a fair reading? 


A Yes, sir. 


about the 20th or 2list of May? 
A No, sir. This is May 19. 


Q That's the date, but I assume it 


Do you recall receiving this? 


A Yes, sir. 


short. 


"To: James F. McDonnell, Jr. 


"From: David W. Rome. 
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Paragraph, on page 2, Mr. McKay advised you that at the 
end of February the valve was $72.15, and that that was 


a bit below the $74 that they had estimated you would have 


Q And then you got another letter dated | 
May 19, 1969, from David W. Rome, which has heen vre- 


marked Exchange Exhibit O, which I show to you. 


it's better called a memorandum, from Mr. Rome on or 


days to get to Detroit, so I was allowing fer the mail. 


Q This letter -- why don't I read it, it's so 


"Subject: Overpayrent for McDonnell & 


an ESI LLL ee 
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: 

A very quickly, I would have to answer that | 

yes. | ; | 

Q I believe in the last, or the next to last | 


Do you recall receiving that ietter, or maybe 


took a few 


a cect ccna anid Sas ees i aden ll | pag ear ge seer agemnnegerees mee 
i . mete Set Ere r . : 


3.F.McDonnell ,Jr.-cross 
Company, Inc. common stock. 


"The valuation of McDonnell & Company , Inc. 


common stock as of March 27, 1969, has been deternined 


to be $69.06. As a result the foregoing, your 
account No. 42-92058-1 reflects your ane of 
$882 for 300 shares of voting common stock." 
Signed “David W. Rome." _ 
Do you recall that, ee 
A I recall that they had debited me account 
and that they had made a correction to it, yes. 
Q In essence, they were giving you the benefit 
of a better price? 
A Benefit, yes, Mr. Brooks. ; 
Q As a financial analyst, you would realize 
that the book value of McDonnell & Company stock is 
declining from February to March to April, would you not? 
MR. BEEBE: Objection to the question 
assuming that he is a financial analyst. 
MR. BROOKS: He said he was. 
MR. BEEBE: There has been no testimeny. 
As a matter of fact, he said to the contrary. 
THE COURT: I will sustain the objection 


the form of the question. 
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Q Mes McDonnell, based upon the background that 
you have testified to, do you determine from thesa last 
‘two letters that the book alae of NeDonrell Company 's ccame; 
stock is declining between February and March, 16597 

A i testified to the fact that it was declining 
and I testified to the fact that there was nething unuseal 
about tha. 

Q How so? 

A A corporation in any one menth cen lese a good 
deal of money and make it back the next month, so their 
book value would decline, it would fluctuate monthly up 
and down. : 

Q So the fact that a corporation loses 2 good deal 
of money in ene month doesn't meen that it cen't cain it 
right baack in the next month, right? 

A I didn't say that. I said that it merely demon- 
strates that if there are a-— not a great many shares 
outstanding that simply mathematics of making the civisica, 
you know, would cause this kind of a decline. Had it gone | 
the other way, I would have had to come up with more MOr2ye 

MR. BROOKS: Mr. Beebe, do you recall whether 
you marked as an exhibit the wire message. yestordry? 

MR. BEEBE: fI hab iak 

MR. BROOKS: I will do so nev. 
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. Q Mr. McDonnell, I think this is a copy of the 


wire message you sent to Mr. McKay authorizing your ancunt 


to be debited for the amount of the Purchase price, and 


this has been pre-marked as Exchange Exhibit P. Does that 
appear to you to be familiar? 


i. This is very familiar, sir. rt Says, however, 


| 

| 

| that it makes reference to his letter of May 5th. 

) THE COGURT: The question is do you recesnize 
| the letter. | 
: THE WITNESS: yes, sir, I do. I'n corry. 
: MR. BROOKS: I offer it, your Honoz. 

: ‘MR. BEEBE: No objecticn. 

(Defendant New York Stock Exchange Exhibit p 
| received in evidence.) : 

Q. Go abead. I think you were saying sczething 


when we interrupted to mark the exhibit. 


A Well, I took this wire into the wire reem and 


sent it over the wire. 
Q ' From the Detroit office? 
A Yes. 
Q To the home office? 
A sila I did it personally. 
Q This wire message authorizes the Cebiting of — 


your account for book value computed as of May 1, 1°69, and 
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we have seen this Exhibit N,we have seen in Mr. Romi's | 
| 


letter of May 19, 1969, that as of March 27th the book 


ry sr ae 
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value had slid to 6906. But that was as of March. So 


= 


April and May had passed. Do you recall what the book valr 
"was as of May ist, when your acccunt was presumably debited, 
pursuant to your wire instruction? 


A No, sir, I don't, but if you multinly 300 times 


Pe OO prea 
ti ee oe 


, oi 6906, or some figure like that, we will come out with the ] 


ee 


exact dollar amowmt that my account was debited. ~ | 


a4 Q How long had you had a customer's sccount at 
McDonnell & Co. before May 1, 1969? | 


ee as Many yeers. 


Q Since 1°45? | 
P ae Oh, yes. 
3 Q Before 1945? ! 
. } 4 : A Yes. | 
‘ 
> | Q How many customer accounts? | r 
; | A How many customer accounts did I have with just | 
i} McDonnell & Company? | | 
eo . Q Yes, sir. 
A Just one, sir. | 
Q Any members of your family have any others? : 
A I don't know. one 
Q Did-you as a trustee have.any trust ef other accoun:s 
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A At what time, sir? 
Q 1969. | 


A I believe the answer to that is right, yes, that I 


; ie 
at McDonnell & Co.? | fs 
; 


a trustee did have other accounts at McDonnell & Conpany 
in 1969. 
Q How many as trustee? 


I'm not sure, Mr. Brooks. 


rer 


It would be many, though, wouldn't it? 


Many what? 


Many accounts, as trustee. 


>» © FY. Oo YF 


| 
| 
Well, I'm not sure that they were in McDenneil t 


& Company. AS a matter of fact, I would like to reconsider 


my answer there and say that I,as a trustee, probably did 
not have any acccctnts at McDonnell & Company in 1959. They 
were at the Bank of New York.. 

Q with the Murray trust at the Bank of New York? 

A yes, sir. The Murray trusts were at the Sank 


of New York, there were two trusts, one the trust under 


the instrument. The trust under the will being the larger 
cne was always at the Bank of New york, and is today. The 
trust under the instrument was moved to McDonnell & Cempany. 
but I don't romenmber when. That's why I wanted to reconsider 
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394 
that answer. At one time it was moved over there kacause 
the Bank of New York wanted to charge too big a fee for 
it, and 1 said “Let's get it out of there." 
THE COURT: Covnsel, do you want to get this 
much detail? 
MR. EROOKS: NO. 
TH= cour: The question called bas‘cally for 
a@ yes or ov o | 
MR. BROOKS: I agree. 
THE COURT: In the absence of an cbjection I 
wasn't going to cut in, but -- 
Q Were there any accounts for your chilgren at 
McDonnell & Company in 1959? 
A I believe so, yes. 
Q You had how many children? 
A Seven. 3 
Q Did they all have an account of their own, 
of a custodian? 
Trustee. 
In the name of a trustee? 


Yes. 


Yes, each child Las two trusts. 


A 
Q 
A 
Q Did any child have more then cne? 
A 
Q 


Was there a let of trading going cn in the trusts 


Ae ena samen tn meet 9 sem tERN ee: 
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mah6 J.F. McDonnell,Jr.-cross 
for your eee children? : 

A No, sir, I don't trade. 

Q So thet ~acurities in these accoumts were being 
held there, riyh” 


A Yes, taey were. 


ee ee es OS et NEN OE CRN ee + = 
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Q Was there any fee charged for this service of 


holding those accounts? 
They attempted to charge a fee. 
How did they do that? 
Well, they told me that they were soing to. 
What did you do? 
I told them that they wouldn't. 
And they didn't, did they? 
And they didn't. Because otherwi=. “hese accounts 
would have been noved out. 
Q You have testified this morning about being called 
to New York by brother Morgan to counsel.during a crisis - 
of the firm where some more money was needed. Do you recall 
that testimony this morning? 
A Yes, sir. 
Q Can yeu recall tle meeting you had witha men 
named nashen and wna he said to you andwhat you said to hae 
A I thought I testified to that this morning, sir. : 
Q Is that the full extent of it? 
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J.F : McDonnell,Jxr.-cross 
-Yes, sir. 

Q You said there were two gentlemen with him? 
Do you recall their names? 

A No, sir, I do not. 

Q You didn't make any capital contribution you 
said at this meating and you went away for the weekend, 
is that right? 

-—, sir. 

Where éia you go? 

I went out to Long Island. 
Any particular place? 

Yes, | Southampton. 


Did you talk to any McDonnell family members cut 


No, sir. 

You'dids't talk with your sister Anne? 
No. 

Or Margaret? 

No, sir. I didn't see anybciy. 

Were you by yourself? , 

No, I was with ae wife. 


Did I understand you to testify correctly that 


AB No, I didn't tell him that I would make a capital 


you told Mr. Bishop that you would make a cep! al coatributicn? 
i 
| 
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contributicn. 
Q Did you tell him you wouldn’t? | 

A No, <I didn't tell him I wouldn't. | 
Q Fow did you handle it? 


A Wells as I said, I thought -- I regarded this 


as a kind of a poxer game, and I wanted him to ge back 


| 

t 

| 

i 

and say “Well, it is unfair to ask this fellow to caxs and | 
put money into this firm, he has only been here for 15 oan 
This is what I told hin. 
Q And that would buy seme more time fer the fica, | 


woulda't it? 


A Yes. 
Q Now, you menticned that you told Morgen you 


\ 
| 
wouldn't put in any money, and you suggested he go out and | 
sell three sé¢ats, and I believe you testified the price. | 


they got was three to four hundred thousand dollars. ims that 


your testimony this «ornin g? 


A To the best of my recollection, yes, sir. 


to four hundred thousand dollars? 


. 


A Well, Mr. Brooks, I can't really answer the 
question because at one time seats were selling for around 
that figure, one seat. Now one seat is selling for around 
80. So & don't KNOW. 
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You don't have a recollectica? 
No, sir, I doen't have a recollection. 
Q Whether the three or four hundred thousand 
dollars was the total? 
A I think the total dollars that warid be generated 
within the firm was three to four hundred thousand dollars, | 
Q For three seats in 1959? 
A I think so, sir. i don't really know. The record 


should show how many seats were sold. 


Q I know it, it will show, but Ir wanted to explore 


what you seemed to be stating as a fect this morning. 


A No, sir, I didn't ever express this az a fact. 
I expressed this as my recollecticn. 
Q i qualify to be the branch office manager in 
Detroit, you had to do some studying, didn't you? 
Yes, sir. 
And pass an examination? 
Yes, sir. 
And you did pass, didn't you? 
Yes, sir. 
Q Let me show you a letter to you by a Jchn P. 
Foynes dated June 23, 1969, and an attachment there-with 
a check sheet indicating the areas that yeu studied ar the 


areas in which you neeied further work. 


J.F. McDonnell,dJr.-cross 
Iesk you if you received that letter shortly 
after Juns “23, 1969 (handing to witness) " 
MR. BROOKS: That has been pre-marked as Exhibit Q. 
Yes, sir, I received this. 
MR. PROWS: I offer this, your unas. 
MR, BEEBE: No objection. 
(Defendant New York Stock Exchange Exhibit Q 
received in evidence.) 
Q Mr. McDonnell, shortly after you suggested Morgan 
sell those three seats did you have occasion te attond 
a meeting in late June or early July at the Carlton House 
Hotel in New York City? 
Yes, sir. 
Do you recall when that moeting took place? 


No, sir, other than whatever you told me here. 


I wouldn't remember, sir. 


Who was present? 


A 
Q 
A 
Q “Was it on a Saturday? 
A 
Q 
A 


My sister Margaret, Murray, Paul McDonald, my 
sister Anne, and her husband, my mother, Murray. 

I think that's all. 

How about Tom Ford, was he there? 

I den't remember, sir. 

How about Richard Olney III, was he thers? 
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mah1lL J.-F. McDonnell,dJr.-cross 
ae A I don't remember that, either. 


Do you know who called the meeting? 


Q 

A Murray. 
Q What wae the purpose of the mseting, if you know? 
A 


I think the perpose was to introluce Paul 


‘McDonald to the family, or those that had morey in the £ 
Q Anybody else there who wasn't in the family? 
a 2 ete ets. | 
Q : Who was this Paul McDonaid that was coming i 

eon the scene? Can you explain his arrival to the jury? 
A Yes. Larry O'Brien, Lawrence O'Brien, who was 


the present -- Murray, again, was the chairmen cf the board 


oe ee iced ens lps i Seam Be 


jp and chief executive cfficer-- Larry O'Brien head departed, | 


and Murray had gone out and found this Paul McDonald 


! 
; 
corporation. eee 


| 


| 
| and brought him in and meade him the rresident of the 
| Q Did you know what qualifications he had at the time? | 


: A Only that he had some investment experience | 
| from the standpoint of managing accounts. : | 
Q Did he have any experience in saving failing | | 
; / F companies? | 
: a | A I don't know, sir. | | 
! Q Itake it Murray McDonnell aid introduce Paul | 
1 McDonald at this meeting to the family? ! 
* 4 ‘ | 


heh 
, rb, 
F > 


VES » 

And did ie McDonald then make a presentation? 

I believe he did, six, yes. 

Would you tell me what he said? 

No, sir, I can't remember what he said. 

Did he have good news or bad news? 

I remember one word t kat he used, because I hed 
never -- I didn't use it very much myself. Ee is gale 
to make a viable cempany cut of this. 


Q Did he say that anybody who has money invested 


ee 


in this firm can't ccount on that mcney to support their 
future life style? : 

A | Cnee again, sir? 

Q Anybody who has menzy in this firm cannot count 


on that money to support their future life style? 


ew nee Em Se ene 


A No, sir. 


‘Did he say anything like that? 


Can you recall anything else he 


Q 
A No, sir. 
Q 
A 


Sixe 
Q he discuss any plans he had for the direction 
in which the company would be going after tho mecting? 
MR. BEEBE: Objection. He has just testified 


he can't recall anything else. 
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J.F. McDonnell, Jr.-cross 
THE CCORT: His recollection is being refreshed. 

A No, sir, I den't recall his doing it at that 
meeting. He did -- I had many meetings with him, you Know, | 
after that. 

Q Later? 

se. 

Q : Did you have as discussions with any of the 
family members after this meeting et the Carlton Kouse? 

A - No, sir. I believethat I left the Carlten House 
and went to the airport. | 

Q You didn't talk toyour mother about the meeting? 

A I don't believe so, sir. 

Q Mr. McDonnell, let me show you 2 memorandum 
‘headed “For internal use only," dated August 1, 1959, which 
has been pre-merked as Exchange Exhibit T. I ask vou 42 
you secall seeing this merorandum at or about the time 


it was issued? 


aA (Examining) ves, sir, I think I have seen this 
before. 


Q Does that include the attached press release? 
A Yes, sir. 


Q Can you tell me the circumstances under which 


you séw this? 


A 


Yes. If I am not mistaken, this memorandum was 
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draft by a Mr. Ira Capenstein, who wes a press relaticns 
assistant to Larry O'Brien, Lawrence O'Brien. ' 
Q And were you on the premises of McDonnell & 
Company's New York office at or abovt the tine this was 


issued? 


~ 


A. XZ couldn't swear to the fact I was there the eay 
it was issued but I was in New York, | 

Q In the general vicinity cr in and cut of the 
office, weren't you? 

A I was either in Detroit or in New York. 

Q You heard your sister Margaret testify that 
during August you spent a lot ef time in New York = the 
‘is that your recollecticn? 

A Did she tastify to that? 

Q Yes. 

A Yes, I spent a lot of tine. 

MR. BRCCIS: I would like to offer this memorandum 
of August et, your Honor. 

MR, BEEPE: No ebiectinn. 

(Defendant New york Stock Exchance Exhibit © 


received in evidonce.) 


ee ee nt fo Seem Se mam ee Se 


Q Did you concur with the issuance of this memorandum! 


and the press release, sir? 


A you have asked two questions. Question number 1} 
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‘rdh3 ae J.F. Mc onnell,Jr.-cross 
is did I concur with the memorandum and the press release. 
Now, I did concur in general with the memorendun. 
Q And its issuence? : 
a _ The general plen, eadvacs plan chall we all it. 
The press release i had absolutely nothing to 
' do with at all. 
: Well, you did see it at this tire, didn't you? 
No, sir. 
It wasn't attached to the memo at the time? 
No, sir. . 
Did you see it at the cine it was isswd? 
I read it in the newspapers. 
Not be fore? 
No, sir. 


What dic you think about it when yeu read 


5 


newspapers? 

Nonsense. 

What do you “mean by that? 
I knew it niet true. 


What wesn't trus? 


Q 
A 
a 
A 
Q 
A 
Q- 
a 
Q 
the 
A 
Q 
A 
Q 


It says here, “The company has made arrangements 
for new capital in the minimum amount of $3,000,000 end up 
to a maximm of $10,000,000." That was not the fact. 

Q Did you take -eny acticn?’ 
SOUTHERN DIS: RICT COURT REPORTERS. U.S. COURTHOI'SE 
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A Like what? 
Q Like go to the company and teil them taey have 
put cut a false press: release? 
A No, sir. 
: Q You were a vice president of this cenmpany, 
weren't you? . 


A XI was an office manager. 
Q You a4 vice president, were you not? 
THE COGRT: Yes, he was a vice president, ix. 

in title, that's correct. 

Q Tell me, you don't think t&at at this time 
they had made arrangexents for this amount of money? 

A I know they kad not. | 

Q Were you aware of negotiations that were going cn 
with a syndicate of investors headed by Dan Lutkin at about 
this time? 


A. Yes, Sit. 


! 
4 
! 
} 
‘ 
i 
{ 
‘ 
‘ 
1 
$ 


Q Did you know whether these negotiations - had reach 

an agreement at this time? 

MR, BEEBE: Your Henor, I object to tre relievanc | 

of this line going irto August and thoreatter, 1669. I ) 
object to the questions as being irrelevant. 

MR. BROOS: xf Mr. Beebe agrees not to refer 

to this press release any further in this trial, x wilt drop! 
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the matter right. here. 

ORE COURT: I den't know whether he wants to give 
2n immediate answer on that proposed stipulation cr not. 
But I think the areas has possible relevance to the issued 
and. I will permit at. . 

The cbjecticn is overruled. 

Q Do yourecall the question? 

A ne: sir, I don't. 

Q ‘pia you know whether the negotiations with this 
Lufkin group of investors had reached the agreemsnt point 
at the time this press release was isema? 

AB I knew that they were negotiating with the Lufkin 
group. Lufkin and Marks I think was the other naxe. 

Q They had possibty large amounts of money to 
contribute to the firm, aia they not? 

A I didn't know really. I assured thet everybedy: 
had heard of Lufkin and he must have had a lot of money. 
Q Well, do vou know what the status cf those 

negotiations were on August Ist when this press release 


was made? 


A Wheat you want me to say is did I know that they 


had broken down when this was released, and I can't testify 


to that. 


Q I want you -- 
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. 


A I knew the meney was not in the house whon that 


| 
thing came out. | 


Q Do you know what the status of the negotiations 
were, six? 
} 
| 


' 


A No, sir, I don't. 


Q Now, Curing August, I believe. your sister Mx garet 


has testified that you kept her generally informed about | 


ne 


what was going on at McDonnell Ccmpany; is that your recol- | 


lection in August, '69? 


A Yes, Sir. 

Q Ana were you doing that in geod part frem the 
premises of McDonnell & Company's head office in New yerk 
City? 

Yes, sir. 

Were -— sinblacty keeping your mother advised? 
I was doing my best not to worry her. 

Well, can you answer my question? 

I can say that I tried te reassure her. 

You didn't tell her the real fects then? 


It demnds on when you mean. 


oc» © » 2 » © » 


August. 


A Late August I gradually started breaking tho 


terrible news to her, yes. 


Q And tell me what the situation wae in Acsgust. 
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A z had made an independent judgment that McDonnell | 
& Company wes losing money at the rate of two million dollars 
a month. I had also made the judgment that McDonnell | 
. & Company ‘had undertaken to close off many of their branches, 
which was the source of their income. I also made the 


judgment that because of the lorrendous problems in the 


se hin tte tenements Sian ta ahaa 


back office there was no way to reduce the back cffice 
' staff. There was no way to cut down the expense to match 
‘the income coming in. I had made the judgment then that 


McDonnell & Company was lost. 


Q And your recommendation was to shut it down, 


{ 
{ 
: 


wasn't it? 


Yes, sir, that was my RECO ncrer emi 

You gave that to Paul McDonald, didn't you? 
Yes, sir. : 

‘What did he say? 

He called a Shiobitiess 

And lial happened at the meeting? 

A - He called a meeting at which time there were 
brought in some lawyers who had handled another unfortunate 
case some years back, . vane that involved a firm -- 

| THE COURT: Let's not get involved in that. 
MR. BROOKS : I think it is very germane. I would 


like the witness to testify to this. These are not his words! 
| 


i 
. 
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THE COURT: You mean it is some otner 
entirely? 

MR. BROOKS: Yes. It hes relevance, 
it will connect up. 

THE CCURT: It will have relevance if 
of this is the reasen for his ¢ ommunicating tO son7ebedy, 
not merely the fact that these lawyers Sappen to ive 
a certain other ohians years earlier. 


MR. BROOKS: Well, the witness, I thins, can 


explain that these lawyers advised McDonnell of treir 


experience and they followed that advice. 


THE COURT: I see. All rignt, 
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J.F.McDonnell,Jr.-cross 
Please continue, Mr. McDonnell. 
A Well, their advice was that the firm 
should not be shut down; that if it were shut down at that 
time it was unis thought that the investors wouldn't 
do too well, wouldn't make out too well. 
Q The investors meaning stockholéers, 
debenture holders and subordinated lenders; right? 
A Yes, sir. 
Q Who were these counsel? 
“s I don't know. 
° 


Do you know what firm they had prior experience | 


Yes, sir. 

Which firm was that? 

I thought I said it. Ira Hauot. 

Do you know the circumstances of that firm? 

- No, sir, I don't recall then. 

So the bottom line of their analysis was that 
if you shut this firm down now in August the subordinated 
lenders, debenture holders and stockholders would not 
come out of it very well; is that right? 

A I would have to agree that that was the botton 
line of it, but I wouldn't agree that I aqreea with that 


conclusion. ' 


| 
i 
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Q Of course not. I don't ask you to. 
Paul McDonald did, didn't he? 
A Paul McDonald was a very close friend of 
Murray McDonnell, he was hired by him. 
Q Well, my question was did he agree with these 


lawyers who were relating their past experience and their 


ee ee ee A CE COOL eA 


vee 


recommendation? 
A I don’t know whether he did or didn't. 
C. Did he continue to operate and try to 


improve the firm? 


eee ee en Ee eee 


A He continued to operate becazse “e was 


being compensated extremely well. 


i 
: 
i 
' 
! 


Q Did he make efforts to try to make the 
situation better? 

A I would have to say he did, ves. 

Q And how about the other investors in McDonnell 
& Company, did they want to shut this firm down at this 
time? You weren't an investor, but how about the 
investors? 

MR. BEEBE: Objection. Did vou say ip 


was not an investor? 


ee eee: eee ee ear teat ae Sit a Rt A OL ne 


MR. BROOKS:. I apologize. You are rioht, Mr. 


You had 2 $20,000 stake. 
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J.F.McDonnell,Jr.-cross 
MR. BEEBE: And as a trustee -- 
THE COURT: Let's not aet into all of these 
things. Let's wipe the slate clean and dur another 
question, please. 


Q Did the other investors beside ‘‘ourseif 


agree with you that McDonnell & Company sho ld be shut 


down in and about August of 1969? 

A x don't know, sir. I think they must 
not have agreed with me because the firm continued. 
So they must have overruled what my thoughts were. 

Q Were they consulted? 

A I think’ they. must have been. 

Q Do you recall testifying at your deposition 
on page 303 in response to this question: 

*o Did the sehes ane lenéers thirx that the an 
could be salvaged? 

"A Obviously. 

"Q Pursuant to the plan that had heen put into 
effect which involved, among other things, the sale of 
branch offices? 

“A Yes. 

"¢ Who devised that plan? 


"A Paul McDonald. He was the president of the 


corporation.* 
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Do you recall testifying to those questions 
and giving those answers? 
A Yes. 
Q That is correct, is it not? 
A Yes. 


THE COURT: Are you going on to somethine 


MR. BROOKS: One or tw> more eustions and 


no ee ee ee | eS ee Re een ma: se = 


then I will be at a breaking point, your Honer. 


Q Now, about this time you pitched in and 


tried to help raise some money for the firm, didn't you, 


sir? 
No, sir. 
You did not? 
No, siz. But I -- excuse me. 
Were you going to continue? 
Do you want me to? 
THE COURT: Put a question to him. 

Q Let me try to refresh yor recollection } 
reading to you from what Paul McDonald saié at his 
deposition at page 60 -- 

MR. BEEBE: Object. on, your Fonor. 


THE COURT: Sustained. 


eee an ee eee ae me Se eee meen ee eminem 


MR. BROOKS: May I not refresh this witness’ 
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recollection -- 
THE COURT: Not by reading it 2loud. 
Put it under his nose and ask him te look at it ana that 


is another thing. 


ct Seta 


28 oo ao Py ui ‘ Js i: f ; e's . 
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Q I show you, Mr. McDonnell, the Geposition 


prakere eet 


THE COURT Just show him something. Let 

him look at it. Don't identify ic. af it 

refreshes his recollection, fine. If it doesn't, it 

| doesn't. 
Q Read the cilled off sections, sir, end sae 

if your recollection is then refreshed. 
(Witness reads) | 
THE COURT: Mr. Brooks, this is on the question 

of whether or not he endeavored to raise money? 


MR. BROOKS: Yes. 


| 
| 
| 
I do read whet -- | 


THE COURT: No, Mr. McDonnell, havine 
looked at that does that refresh your recollection as to 
‘whether or not you endeavored to raise money? 

THE WITNESS : Yes, sir. 

THE COURT: What is your recollecticn 


refreshed? 


THE WITNFSS: My recollection is that I dia 
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J.F.McDonnell,Jr.-cross 415 
not attempt to raise money for the firin of McDonnell 
& Company at that time. However, I went to some of my 
friends in business and I said to fem, "Will you please 
put business through Meponnell. § Company from your 


organizations to that McDonnell & Company's income 


would go we to match their expenses.” 


ow eS SE OO LLG LAL LOCC LDN 


If you want to know who I went to I'd he 


yery happy to tell you. 


QO Please do. 
A I went to the vice president in charce of 
finance for the Chrysler Corporation, Mr. Tom Killivor: 


went to Mr. Roy Chapin, the prsdident of American 


Motors; I went to Mr. Sanford Kaplan, executive vice 


| 
| 
| 
: 
| 


president of Xerox Corporation. 
Those were the three places that I went. 

I didn't go; I ealled. 

Q Do you know a Max Fisher? 

A Yes, sir, I do know Max Fisher. 

Q Did you have any association with him in 
connection with these endeavors? 

A Association? - I ran into Max Fisher on the 
airplane coming from Detroit to New York one time. 
Mr. Fisher is en extremely westerns industrialist in 


Detroit, and I sat beside him and I said to him, "Would 
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you be interested in buying out McDonnell & Company?" 


in Detroit, 
Q 
A 


a brokerage 


Mr. Fisher and I are in another investment 
and this is the reason for that conversation. 
You asked him to buy McDonnell & Company? 

I said, "Would you be interested in buving 
firm?" 

What did he say? 

He sa : "Give me a ring tomorrow." 

Did you? 

I did. 

What did he say to you? 


"Not interested." 


How about Joseph Meehan; do you know him? 


Q 
A 


Yes, sir, I do. 
Who is he? 


Joseph Meehan is dead. He was the senior 


partner in a brokerage firm here in New York calied 


M. J. Meehan & Company. Mr. Meehan has been a lifelona -- 


was a lifelong friend of mine. 


Q 
in any way? 
A 


Q 


Did you ask him to assisc McDonnell & Company 


Yes, sir. 


What did you ask him? 


I said tc him, "Joe, you have been a former 
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governor of the exchange, you have a lot of friends 

on Wall Street. Why don't you see if you can get a croup 
of your friends together down there to help us out." 

Joe came back a few days later -- he didn't 
come back. I had to call him. And he said "I'm sorry, 
there is nothing I can go." 

Q I take it you were advised about this 
ere plan that we have discussed in Mrs. 
Murphy's testimony at aboutthe time it was devised, 
were you sot? 


A Yes. 


THE COURT: Now you are getting into somethine } 


new. We will take our recess at this point, lacies 
and gentlemen. 


(Recess) 
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J.F.McDonnell,Jr.-cross 
(In open court; jury present) 
CROSS-EXAMINATION CONTINUED 
BY MR. BROOKS: 

Q Mr. McDonnell, were you in favor of the 
recapitalization plan which was devised in the late summer 
and early fall of 1969? 

A No, sir. 

Q Did you so advise your mother, that you 
were not in favor? : 

A Yes, sir. 

Q Did you so advise your sister Marqazet Marv? 

A I believe so. 

Q : What were the reasons for your disapproval 
of the plan? 

A I feit that McDonnell & Company should heave 
been shut down, because Bf knew that the cempany was 
losing $2 milliona month, and that there was no way to 


get rid of the expense in the back office, that I thought 


if there was any change of their salvaging anything at 


all that firm should ha ve been shut down. 
Q Did you tell your mother that? 


A Yes. 


Did you tell your sister Matgaret Mary? 
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A I believe so. 

Q And they nevertheless consented to the plan, 
did they not? 

A The record would have to speak to that, sir. 

Q Well, you did recommend that that plan was 
the only alternative to shutting down, did you not? 

A No, sir, I wouldn't say that. 

Q Let me try to refresh your recollection. 
Do you recall this question and this answerat your 
deposition on page 268: 

"0 That being the assumption, did you speak 
or against the recapitalization plan, or did ywu have 
no recommendation to make? I want to know what vou 
about it, if you said anything. 

"A well, I think my recommendation was shat 
seemed about the only alternative available.” 

Do you recall giving that answer to that 

question? 

A Yes, sir. 

Q I now would like to turn to the @laim that 
you are making as trustee of the estate of Janes F 


° 


McDonnell, Sr., in respect to the dehenture which vou 


testified about this morning and the nreferred stock 


which you testified ebout. 
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J.F.McDonnell,dJr.-cross 429 
Ithink it would be helpful if you would have in 
front of you trial exhibit 11A, which is the claim of 
the trustees. 
(Mocument handed to the witness) 

Q Do you recall the will of your father, Mr. 
McDonnell? 

A In general, sir, yes. 

Q That — exhibit to trial exhibit 1A. 
Exhibit 11. 

| Do you recall that the: will authorized, 
among other things, that the executrix and subsequently 
the trustees could loan assets of the estate or the 
trust to the sons of James F. McDonnell so they could 
invest it as capital in the firm of McDonnell & Company? 

A Within a natiow limit, yes. 

Q What is that Limit? 

A . I would have to read the will. 

Q z just didn't recall a limit, and you seemed 
to, and I wanted you to tell me in general what it was. 

A It was limited to the amount cf money that was 


in McDonnell & Company at the time of his death, f 


believe. 


Q Do you recall how much money that was? 


A No, sir, I don't. 
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Q Do you also recall about the will, ane 
subsequently the provisions governing the trust, that the 
capital of James F. McDonnell, which reflected his 
partnership interest, was authorized to be retained in 
the firm of McDonnell & Company? 

A I think that's what I said, did I not? 

Q No. My first.question was: | Do you recall 
the will authorizing the executrix and thetrustees to 
loan assets of the estate to the sons of James F. McDonnell 
so that they could invest it as capital in the business? 

A I think the will stated that ie ee of 
money that he had in McDonnell & Company at the date of 
his death could stay there. 

‘@) Did it also authorize loans to his -sons 
Erom estate assets to be invested in the firm? 

A I don't know, sir. You would have to read 


the will. I mean I really can't remember. . I haven't 


looked at that will in years. 


Q I thought the will was attached to the 
claim. 
Yes, it is. 
Why don't we just take a look at it, since we 
have it. It's Exhibit 1 to the claim. Take a look at 
page 7, paragraph in ‘he middle of the pace. Tell me if 
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that refreshes your recollection on the power that I 


Gescribed on the part of the executrix and the trustees 


“ pn 
te ea she 


pais atk MNT ana Abe = . 


to lend estate assets to sons of James F. McDonnell for 


— 


investment as capital in the firm of McNonnell & Company? 


se 


A In their sole discretion. 


Q Yes, sir. And without security, you will 
see down a little beloy there. 


A In their sole discretion. 


RPL RENE OLS I 


sidan m tee 
Se 


Q And it:generally says that, in their sole 
discretion? 
A Snecifically it says that. 


Q Then it also says that the capital which 


: 
3 
ae 
ef 
: 


was Mr. McDonnell, Sr.'s in the firm could remain in 


the firm, does it not? 


A I don't know, Mr. Brooks. If you can give 


sai is il lh Ot in a 


sie Atiets 
cane 


me the line I could read it. 

Q Page 8, the first full paragraph, sir. 

A it pee “In their sole discretion we can allow 
all or any part of the capital which l may have invested 
in the partnership of McDonnell to remain." | 

Q That capital your father had invested in the 
firm of McDonnell came to be vedincias by the debenture 
and the preferred stock that we have been talking about 


this morning, didn't it? 


“ya ig Serene te sees 
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A Yes, sir. 


Q Who were the beneficiaries of the trust 


wees ee 


estate of which the debenture and the preferred stock 
were assets? 

A All of his children. 

Q That would be the 14 children of Anna and 
James McDonnell, correct? 

A No, sir. i3. 

Q 13 hdildren of Anna and James McDonneli? 

A Yes. 

Q When you assumed your duties as trustee, 
those duties that you spoke aout this morning, did wu 
have an awareness of the inventory of the assets of 
the trust? 

A X did, sir. In complete? detail. Which © 
came to me from a court in New York City here. 

Q Among those assets were the debenture series 
B maturing December 31, 1968, right? 


A I believe that to be the case. 


.@] And the preferred stock? 


I believe that to be the case. 
Anything else? 
Anything else? 


Yes, sir. 
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Oh, yes, sir. 

Tell me what else. 

MR. BEEBE: Objection, your Honor. 

Is this relevant? 

MR. I dont know. 

MR. Then I certainly object. 

THE COURT: For what purpose are you 
exploring? Do sei expect to find something that 


on the case? . 


MR. PROOKS: I think it may. 


THE COURT: Suppose he save he has automobiles, 
and things of that kind? 
MR. BROOKS: It may go to the ability of 
Mr. McDonnell to recall what senske abe what details 
attach to those assets that he has custody of as a 
trustee. If he's got 50 assets maybe it's harder to 
keep track than if he's got four. 

- THE COURT: You can find out if he has 
trouble keeping track of them. Go ahead and see where 
we go. 

Q Did you have trouble keeping track of the 
debenture and the preferred stock? 
A Of the debenture and the preferred stock? 


Q Yes. 
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A I certainly did with the debenture. Now 
you see it and now you don't. 

Q Did you see it when you started out, vou knew 
you had it? 

A Yes. 

Q You knew that it was a B debenture at a 
certain interest rate that matured on December 31, 1968, is 
that right? 

A Yes, sir. 

Q I show you a receipt signed by your mether 
and dated December 5, 1968, that's been pre-marked as 
Exchange Exhibit U. 

I suggest to you that that is your mother's 
signature, and advise you that your counsel has advised 
me that they have so ascertained. 


I ask you, would you disagree with that? 


That is your mother's signature, is it not? 


A Yes, sir, it is. 
Q And is that her handwriting below it where 
it says December 5, 1968? : 
A I don't know, sir. 
Q But it does say that, doesn't it? 
It says December 5, 19568. 


MR. BROOKS: Let me read this, it's very 
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First, I will offer it in evidence. 

MR. BEEBE: No objection. 

(Defendant New York Stock Exchange Exhibit 
U was received in evidence) 


Q Did you know that on or about December 5, 


1968, -- well, let me stop. I promised to read it. 


(Mr. Brooks read to the jury from Defendant 

New York Stock Exchange Exhibit U in evidence) 

Q Were you aware your mother received the 
series B certificate on or about the date December 5, 
1968? 

A No, sir. 

Q She did not tell you that, did she? 

A Mr. Brooks, my father's estate stayed in 
probate ten years after he died. Re died in 1958. The 
estate came out of probate, and I: became an active 
trustee sometime in 1968. 

Now, whether she received this priot to 


my having any responsibilities in ennnection with my 


“a caliente a a in Da ein: ae tin inh aati at 


father's estate or not I don't know. 


Q You did take on those responsibilities 
sometime in 1968, did you not? 


A I believe so, sir, yes. 


pny a Screen 
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J.F.McDonnell,Jr.-cross 
Q And it was at that time that you had a full 
and complete inventory, was it not? 


A Whenever the court delivered it to me, sir, 


Q Shortly thereafter, when that debenture 
became due on December 31, 1968, did you as a trustee 
make a demand for payment of &? 

A No; sir, ~ did not. 

Q Why not? 

A Because I must confess that I was remiss as 
a trustee and didn't really find out that i+ wasn't 
paid off until July. 

Q Sort of lost track of it? 

A Yes, sir. 

Q Did you ever ask your mother whether she 
made a demand for payment on or about December 31, 1968? 


A She wouldn't know, sir. 


She wouldn't know whether she made a demand 


- 


She wouldn't know enough to make a demand. 
Did you ever ask her? 

I beg your pene 

Did you ever ask her whether she did? 


No, Sir. 
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Q Mr. McDonnell, take a look at -- well, it's 
Exhibit 9 to Exhibit 11A, but Mr. Beehe also marked 
it as a separate exhibit this morning. It's the 
September 12, 1969 letter from sand and your mother to the 
firm of McDonnell & Company. Maybe if youv. can’ find the 
_ Separate exhibit -- maybe Mr. Beebe can cive it to us -- 
it will be easier to deal with. 
MR. BEEBE: I believe it's Exhibit 19, and 
it's in front of the witness. 
(Pause) 
.@) Was that the first de :and that had ever heen 
es on the firm cf McDonnell & Company kos this debenture? 


A Yes, sir. 


says "The trustees Gemand return of the certificate 


evidencing the 8 debenture. If the certificate has 
been misplaced or Gestroyed, please issue a replacement 
certificate." 
Now, can you tell me why you were not 
demanding money and only demanding the certificate? 
A Do you mind if I read the ne preceding? 


Q Read the whole letter, sir. 


{ A I don’t think we have to go throuch the whole 


5s Q This letter of September 12 doesn't ask for 
. payment of the debenture. It appears to me that it 
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letter but it says "Please be advised that the 


oe eee ane eR SORENESS 
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trustees have never authorized the exchange of the E 


debenture for the B debenture, the acceptance of the 
E debenture, or the surrender of the B debenture of the 
corporation, and as a consequence the B debenture must 
be regarded as presently outstanding." 

And the P-debenture's expiration date 
was December 31, 1968. Therefore, this being much 


later on would indicate to anyone that the amount was 


ee os ee EC EEE As SN TS AS LS, TT Le LENT 


overdue and payable. 

Q Then why doesn't this letter ask for $312,990 
instead of the B certificate? 

A Because it was drafted by Miller, Canfield, 
Paddock & Stone in Detroit, my attorneys, and I asked 
them to withdraw a satisfactory letter. 


They know how to ask for $318,000, don't 


How do you know? 
MR. BEEBE: Cbjection, your Honor. 
THE COURT: No, I think in this circumstance 
I will overrule the objection. 
Q Did you give Miller, Canfield, Paddock & 
Stone any instructions as to what kind of letter they 


ovght to send? 
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A Specific instructions? 

Q Specific as ’6 whethnw you demand dollars, 
cash, or whether you demand a piece of paper that you 
already had, if you look at the exhibit that we just 
marked a minute ago, Exhibit U. 

A I told them I wanted the money and I wan’ec 
a satisfactory letter that I could ‘eso to the 
management of McDonnell & Company. 

Q When they drafted this letter, before you 
signed it did: you read it? 

A Yes, I read it. 

Q Did you notice that it didn't ask for cash, 
nd that it asked just for a piece of paper? 

A That is your interpretation. My interpre- 
tation is that it does ask for cash. 

Q I don't see any dollar signs on this letter. 
Do pu see any? | 

2 A I said that the debt was dve and payable. 
Q Do you see those words in here, the debt is 


due and payable? 


A If the B debenture must be regarded as 


‘presently outstanding and if the B debenture says sy Age 24 
due and payable on or about Devember 31, 1968, then it's 


due and payable. 
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Q Sometimes you have to ask for your money, if 
you want it. 

A If I were the author of this I micht have 
written it differently, Mr. Brooks, but I was not the 
author of this, this was done by my counsel. 

Q You signed it, did you not? 

A Yes, sir. 

Q As a prudent trustee? 

Yes, sir. " 


You recommended your mother sign it, did you 


A Yes, sir. 

Q Did you ever think what would have hanvened 
to McDonnell & Company if you yanked out $318,000 in 
oaek en September 12? : 

A Yes, ede 

Q What would have happened? 


A Tf they had told the New York Stock Fxchance 


| 
i 
| 
| 
| 
\ 
| 


of the existence of this letter McDonnell & Company 


would have gone under. 


ee eaten ae or 


Q Is that why you didn't send a copy to the 


stock exchange? 


+ eens 


A No,Sir. I had w obliaation to so do. ag 


was informing the management, the bozrd of directors, 
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mdr J.F.McDonnell,Jr.-cross 437 
everybody, at sietianiet & Company that was in charge, 
and it was cnpartmmntets responsibility to so do. 

Q Mr. McDonnell, this letter is dated September 
a2, 1969. aS iow show you a memorandum on the letter- 
head of J. F. McDonnell, Jr., McDonnell & Company Detroit 
office. I ask you if you recall that memorandum to 
which is attached a copy of the September 12 letter 
(handing to witness). 

- Do you recall that memorandum? 
Yes, Sir. 
Was it prepared in your etttes in Detroit? 

A Yes, sir. 

Q Was it prepared by you or under vour 
direction? 

A Yes, sir. 

MR. BROOKS: I offer thismd the attached 
exhibit. 


WITNESS : I object to the attached 


exhibit. 


ite ithe is til Big Sls Ute mah asrtcin9 towing Cad mie 


MR. BROOKS: I offer this and the attached 


exhibit, your Honor. 


THE WITNESS: There is no reason to believe 


Prtnh ge Guan ea oe Sg 
rpg 
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that the attached exhibit was attached to this piece of 


paper here. 


re 


poe 
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It was attached when? 

MR. BEEBE: Could we have a voir dire? 

THE COURT: We should have something. 

MR. BROOXS: I can show the letter where 
the letter came from, and it ee at a depositior, 
and its attachment was attached at the time it was marked 
at the deposition. 

MR. BEEBE: Is inden deposition number 
on this? 

MR. BROOKS: Yes. 222. 

I think if you will look at the numbers on 
the top of the two pages they are consecutive, showing 
that wherever these exhibits came from they were found 
next to each other. , 

THE COURT: What is the objection to Page 2? 

THE WITNESS : Your Honor, I am not certain 
that page 2 was attached to Page l. 

THE COURT: Do you have any objection to 
offering them as two separate piece: of paper? 

MR. BROOKS: Okay. 

MR. BEEBE: The second page I think has 
already been marked in evidence. 

THE COURT: I know it has. 


MR. BROOFS: Yes. 
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J.¥.MeDonnell,Jr.-cross 
We will mark the first page then. 
(Defendant New York Stock Exchange Fxhibit 
Vv was received in avitenae) 
(Defendant New York Stock Exchange Fxhibit 
v1 oe received in evidence) 
MR. BROOKS: Your Honor, I would like to 
reed Exhibit V, itt may. 
(Mr. Brooks read to the jury from Defendant 
New York Stock Exchange Exhibit V in evidence) 
Q Mr. McDonnell, what do you make out of 
memorandum? 
A I have nothing to make out of it, sir. 
Q Well, is this memorandum, referring to 
Exhibit Vl, the September 12 letter? 


A Hypothetically, it's possible. 


0 = It's possible? Aren't the addressees 


and the cc's on the September 12 letter exactly the 
same as those indicated on the memorandum which is 
Exhibit V? 
A No, sir. 
Q Would you point the difference out to me? 
THE COURT: : The exhibits sveax for themselves. 
If you make something of the differences why don't 


you explore it as counsel rather than just have him 
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Q Mr. McDonnell, the September 12 letter, 


Exhibit Vl, is addressed to Mr. T. Murray McDonnell, 


eee gee = ao ctmemmene 


chairman of the board, is that correct? 


A Yes. 


ee 


Q Mr. T. Murray McDonnell is the first 


ad 


on the memo, Exhibit Vv, is it not? 
A Yes. 


Q And then there are cc's on September 


momen as 2 ee 


letter to all board members, is that right? 


A Yes, that's correct. 
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Q Are the board members those names who are 
indicated on Exhibit v as directors? 

A Yes, sir, I believe so. 

Q Then the c.c. on the Sicianes 12th letter 
below board members is Sherman & Sterling attention 
of Tom Ford, Esq.? 

A Right. 

Q And that substantially is the next addressee on 
the memorandum? : 

a That's right. 

Q And next we have Lybrand;, Ress Lros..and 
Montgomery on the September 12th letter? 

A Yes, sir. 

Q Then don't we have that on the memorendum which 
is Exhibit v? 

A Yes, sir. 

Q And last of all, on the September 12th letter, we 
Have Paul McDonald, and on the memorandum do we not have 
Paul McDonald? 

a Yes, sir. 

Q The memorandum is dated Uctober 27, 1969? 

A Yes, sir. 


Q And it is captioned "Mailed to” all of those names 


we have just gone thrcugh. Doesn't this suggest to you that 


JF. McDonnell,Jr.-crcess 
the September 12, 1969, letter was not mailed until 
Cctober 27, 1969? 

A No, sir. 

Q It does not. Then can you give ma 2nother 
explanation for this memorandum? 

A Because there might have probably been another 
letter in between here to which this was at*ached, namsily, 
. this letter from my office. | 
3 Q | You think Exhibét:B refers to scmething else 
other than Exhibit v-1? 3 

A I would suspect that's possible that it coal: 

Q Possible? 

A Therefore it would be difficult for me te say 
that it absolutely didn't. 

Q Can you say whether Exhibit V dees nots 
to Exhibit V-1? : 

A I would say it probably does not simply bacause of 


the differences in the dates. - 


Q Mr. McDonnell, isn't. it a fact that you had a good 


deal of discussion with Paul McDonald -in the lates samer 


the whistle on this debanture problem? 
A Yes, sir. 
© Isn't it a fact that you wrote this September 12th) 
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maih3 J.F. MceDonnell,Jr.-cross 


letter and held it wntil October 27th before you sent it? 
A No, sir, I do not believe so. 
Q You don't believa so. Are you certain? 
a I can't be absolutely certain, but I am rezsonab 
certain that I did not. 
Q But you are not certain? 
A No, sir, because I had many cenversaticns 
with Paul McDonald nine this debexture. 
Q And you do -- 
A -- and collect for it. 


Q You do recall a certain reluctance on your 


| 
: 


part to blow the wiistle, don't you? 
A Reluctance motivated primarily by the fect shat 
I was trying to get them to issue a new note, one thet would | 
be perfectly secure, whose terms would be very satisfactory | 
to me, in exchance for this. Iwas reluctant to blew | 
the-whistle, yes. But I wanted a new note issued, one that 
was better than the one that they tried to seil us, the 
‘E debenture. : 
Q You said that the E debenture didn't have as aocd 
terms as the B debenture? 
A That's right. 
Q Now, the E debenture, and the B cebenture, arc 
attached as exhivits to trial Exhibit dts XI would like you 
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to compare those, and you tell me which of the terms 
are better in the B debenture than the E cobanture. 
A That is going to be a difficult thing to do here. 
Q $Well, you said that -- 
A Let me see if I have it. I have the 8. I den't 


think I have the E. Just a second. 


ee eR Ee em 


Q Let me see if I can help you with that. 
The E debenture is the second page in Exhnib:. 


to trial Exhibit 11A. It follows the letter to your 


ee eee ee es eee 


mocher of August 4th. 


- My question is: This morning you said-- 
MR. BEEBE: Could you wait until he has st? 
(Pause) : | 
Q Perhaps we could first compare the interest rates. | 
A Mr. "cooks, you asked me originally to tell you 
why one was more favorable than the othor. 


Q Yes, that's correct. 


the status of the noté is in relaticn to its claim upen 
McDonnell & Company perhaps I cculd + 3 ee what I fcend - 
there. I found that the E debenture was Of lower stature. 
You mean of priority in liquidation? 
Priority. Well, yes, I supposs. 


And that is your understanding? 


| 

! 

| 

| 

| 
A So if you would direct my attention to where | 
| 

i 

I 

j 

| 

} 

i 
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J.F. McDonnell, Jr.-cross 
A That is my recollection that the thing that 
most obnoxious to me was how it stood in the order of 
‘abligations of the company. 
Q Row about interest rate? 
A  sKhich is what? | 
Q 6 per cent an the B and 2 per a above prire, 
I believe, on the E. 2 per cent above domestic prize. 
A De minimus. Not of vital essence *o the note. 
Q Do you knew what the prime rate was in 1969? 
A No, sir. I don't know what it is right now. 
Q Why don't we “drop this phase of the discussioz. 
You did, I beliove 2 while <go, say that yeu 
tried to negotiate for a hetter note? 
Yes, sir. 
When did this negotiation take place? 


In the summer. 


Q I have here some letters that were exchanged nore & 


Tom Ford and Richard Jones of the firm of Milier, Canfield, | 
Paddock & Stone, in. Schober and piesa of 1959, These are 
attachments to trial Exhibit llA. Are those the negotiations 
thet you are referring to? They are the latter exhibits 
in that trial exhibit, 
A Would you repeat the question? 
(Question read.) ; 
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Yes, sir. 
Q And they are dated in the fall, October an 
November, are they 20t? 
A Yes, sir. 
Q Were there other negotiations that went cn 
in the summer? 
A Yes, sir. 
Any letters in the summer? 
A -I don't know, sir, if you dea’t have then. 
Q Do any of those letters oak for raturn of cash 


rather than a new certificate or to try to werk out a new 


eqn ee a a 


form of a note or instrument? 
There seems to be one missing. 

: — 

Aren't those exhibits to Exnibit 114 consectiive? | 

No, sir. It is not coaplete. There is cne ea 


There are several missing. Tom Ford writes to Richard Jones 


"This will acknowledge receipt of your letter of Yovenber 4th 
and November 18th. I am forwarding them both on to Paul 
McDonald and will be in touch with you in the near future." 
The November 18th letter is hexe, but the : 
November 4th letter is not here. 
Q Take a look at Exhibit 12 to Exhibit 114A, and see 
if that is the November 4th letter. 
A I have 1A tere. Wnat do I have to look for? 
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J.F. McDonnell,dr.-cross 
Exhibit 12 attached to that. 

A Okay. 

Q My .eal question is: TI had nct keen able to 
find any requests for cash in these negotiations, they all 
appear to be trying to work out an instrument, a written 
instrument, whereby the money could remain in McDennoll 
and the trustees could have a different piece of >aver. [Is 
that your understanding? 

A I went to my lawyer in Detroit, Dick Jonas, 
and I said “We wmt to get this money back. What can we 
do about it?" 

In response to that, Dick Jones wrote this 


letter. Do you want me to read it? 


Te ae ee 


Q Only if it is responsive to my questica about 
asking for cash. 


A <Z think it is. 


oe 6 ee aa 
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THE COURT: It is in evidence now, and wo are 


PR i a ewes wi 
ten 


ae, Swen: ‘ 
a a Masa ae een 


getting late in the day, and I warld like to shorten this 


as much as possible. 


Q Why doa't you just read the portion that you think 


refers to cash. 


(Pause) 


A Yes, sir. It states here “Unfortunimly, carliecr 


OO 


during 1968 Jim had ex»ected that the Series 3 debenture wa! 
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be paid when it matured." 

-Q That is a request for — on Novomber 4th? 

A My lawyer is directing it to the lawyer for Mc- 
Donnell & Company.. He is not Girecting it to MeDennell 
& Company as such. 

Q But isn't he talking about working out another 
written instrument? 

MR. BEEBE: I object to a iot of questions 

that seem to be going towards legal conclusiens out of this 


witness, wno I don’t balieve is a iawyer. I em not sures 


a vow ene pore eet carer emmem rn oF 


that a demand is necessary when a debenture comes duc 


- were = 


and payable. In fact, I don't think it is. 


THE CCRT: This is a slightly differens 


of this, but I think the exhibit speaks for itself 


ewer ae es emern + 


foundation has been laid for any argument that Mr. Brocrs 


wants to make. 
MR. BROOKS: TI think we can leave the topic. 
Q Mr. NeDennell, you have testified that you 
discovered the tnauthorized conversion in June, I Lalieve, 


a 


1969, when you were working in the back office of MeDonnell. | 


ow eee se me eee SEES Tene 


Is that your testimony? 


Pore 


A June or July, sir. 
Q and that you immediately called it to somebody's 


attention? 


sot AE NN a = EN 
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Yes. 


Gee ee Mae pede 5 ceed 


Q Trial Exhibit LIA says Soustiias to the contrary, 
and I would like to find out what the case is. 
paragraph 12 on pege 4, which oe as follews: -- 
MR. BEEBE: Page 4 of what? 
we. BROOKS = ont Exhibit l1A. 
Q 1 reads “Anna M. McDonnell does not recall 
ever at any time ee to her receipt of the letter dated 
August 4, 1969 (Exhibit 7) having been zdvised either ozally, 
or in any other manner by anyone of the purperted exchmce | 
of the Series E for the Series B Seicabote, games F. 


McDonnell, Jr. is certain that at no time prior tc his 


discovery of the letter dated August 4, 1969, (exsibit 7) 


‘by anyone of the purported exchange of the debentures." 


| 

| 

| 

; 

was he ever edvised either orally or in any cther manner | 
| 


That seems to be about a month andahalt later than 
you testified. Do you have any beter recoliecticn after 
having read paragraph 4 of Trial Exhibit LU. when you first 
discovered the debenture exchange? 

A No, sir. rf it wasn't July I suppose it was the 
first part of August, which this indicates. . 
a | Q It could have been the first part of August? 
A Yes, sir. 


2 Q You are not sure? 
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J.eF. McDonnell, Jr.-crcss — 
It could have been August, yes. 
Would you look at Trial Exhibit 16. 
MR. BEEBE: What's that. 
MR. BROOKS: Mr. McDennell's claim to liquidator 
Q Would you look at Exhibit G on that. 
A I'm sorry, sir, all I hare is the acm here 


X don't have the attachment to it. 


MR. BROOKS: Do you have the attachtents, Mr. 


MR. BEEBE: I believe they are somewhere in frenmt 
of the witness with the aher exhibits. They were attacn24 
to the whole thing that was handed . 
front of him. 
: | 
THE COURT: Do you have a copy you can lend hin, | 
Mr. Brooks, for ne purpose of your examinaticn? | 
MR. BROOKS: Yes, sir. I think he should hava that J 
THE WITNESS: Is this what you are talking about? 


MR. BROCKS: Here it is. 


THE WIMESS: All right, I have it. Is this the 


MR.BROOKS: Yes. The front part of Trial Exhibit 


Q Now, do you recall when you got Exhibit G, which 


| 

| 

| 

oaly 

cne I need? ; ‘4 
| 

: 


is the financial statement? 


A No, sir. : 
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a snsenchivacsiaitis patheninnsedcnne ne niniieingtiainis 
‘ 


Q Let me show you an ordginel copy of that financia 


statement, and ask you if you recognize it as stch (handing 
to witness). 


MR. BROOKS: That's been pre-marked as Exchange 


cont 


Exhibit J. 
: - Yes, sir. 
Q You do recognize it? 
. 


Yes, sir. 


Q DO you recall receiving that in your cccount | 


t 


statement at McDcnnell & Company when ysu get your customer's 


statement one month? 


A Do I recall receiving it? 


‘ 
3 
4 
1 
1 
y 
a 
2 
a 
| 


Q Yes, sir. 

A No, sir, I don't recall. 

Q You den't recali? 

A No. I can't say that I ou. 

Q At your deposition you testified, referring te 


this Exhibit G at page 234 of your transcript “When cid you 


see it priorto that. time? 


enone bhi meta one Natal aN hi 
‘ 


“A I believe this wes sent cut to me with one cf 


~ ey . 


! 
| 


my monthly financials, monthly statements of account. I den't 
believe this was for my consumption alons." 
Do you recall giving that answer? 


A Yes, I do noi. 
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Q And it was customary for McDonnell & Company 
when financial statements such as this wero ready to send 
it to customers in their account stetements, was it not? 
A Annually. 
s Now, Exhibit 16 is your claim to the Llicuidator 
for $20,000 for your stock which you claim was fraudulent 
sold to you, and in this claim you list the contains of Gocure: 
given to you which you claim were false and misleading. 
Among these documents is this Exhibit G. 
MR. BEERE: Objection. I don't know if that is 
one of those that is listedsas being faise and fraudulent. 
In fact, I thought he said just the oppcsite when he wes 
questioned about this on direct. c 
1 \ 


\i 
\ 


MR. BROCZSs: Let te read paragrapa 6. 
THE WITNESS: Cf what, sir? 


MR. BROQES : C£ Trial Exhibit 15. It lists 


"Claimant also obtained uw financial ebekaient dated 
Cctober 31, 1968, which is attached hereto as =x 

: Then the next raragraph 7 begins “The 
contained in the financial data supplied to the plainyift 


wes materially false and misleading." 


! 
' . 
| 
| 
number af documents. The last one, sche last santence, | 
i 
' 
{ 
| 
| 
H 
| 
| 


Q Didn't you mean there to szy that tais statement 


is false and misleading and you were in part basing your clain 
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athsionhe va Snails hittin Instn. eneiistilesustatitaers ike 5% 


, 
| 
| 


don't know when I received this particular statement. I thir'-- 


A I have consistently maintaincd, sir, that I 


THE COURT: That is not the questicn, ir. Moe 
Dennell. 
Read the question beck, and please listen 
carefully. 
THE WITNESS : Yes ,sir. 
(Question read.) 
A If it ware not See tenea: as I believed that it 
was not included, I wouldn't have been basing my clatm cn fe 
Q < fail to follow you, Mr. McDonnell. 
A The documents that were furnished te ma in con- 


nection with my purchase cf this stock are here. I do not 


a 
4 
a 


| 


‘et a 


believe that this was a pert thereof. 
a Q: I am not saying that Tom McKay sent.. it to vou 
with those other documents, but it seems to me 


ef your claim says that you had this financial s 


me toasted sane A te Hh ret oe 
come Sm 


before you bought your stock and Shut there is 
wreng with it and you reliad on it and it is part of <ho 
fraud. Now, is that true or is not? 
: MR. BEEBE: Qbijection to the characterizaticn. 
THE COURT: Overrjled. 
7) Maybe you better read it. 
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THE COURT: Strike out the “fair reading" and let ; 
the rest of the question stand and read it z sain. 


A That I had this prior to my purchase of the stock? 


Q ° And had read it. 


a 
= 
Ne ee eae ne ee merc ee, pes SOLE ED it 
: a a a ae ee 


A Whether I had it porior or not I wouid have to 
say that I regard this as being suspect as to its 
accuracy. , 

Q Wasn't the reason that it was attached to your 
claim for your $20,000 was that it had in soma way misled 
you when you arrived at the decision to purchase that seck?: 
Ctharwise, there was no reason for attaching that staterant 
as Exhibit G to your clain,. 

MR. BEEBE: Objection to the conciusion ¢ 
expressed in that quostica. 


A Well, Mr. Brooks, you are telling me that = 


prepared this claim individually. This vas prepared by ry 


counsel. 


Q It was signed by you, was it not, sir? 


4 mmee eee omgarG mene a he neem mm ee te 
mee = eee em 4 


A Yes siz, it was. New, we have a vory thin dis- 


tinction here that we are working on. 


eee emacs 


Q Well, did you or did you not gat that financial 


seam see se 


statenent before you bought your stcck? 
A I don't believe I did, sir. 


Q You said to the contrary when you swore to your 
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mdhls JF. McDonnell, Jr.-cross 
answers to your interrogatories, did you know that? 
“A ZI said to the contrary? 
Q Yes, sir. Would you like c= to read trem to you? 
Yes, sir. I wish you would. 
I have to start with interrogatory numbsr 43. 
“What misleading informaticn, if any, wes given 
to you at the time you purchased your steck in NceDownell 
& Co. ia 1969? : 
B: If such information was given to yor, wact 
person or persons gave it to you?" 
“Response: XY was not informed that McDonnell 
had critical operational and financial dif ficulties. 
In additicn, I was not informed that McDonnell f2d in 
months prior to as well as & the time I was required to 


purchase the 300 shares in McDonnell common stock Deen 


in viclation of NYSE rules as well as Rules and Regulations 


of the SEC." 
The answer to B is Thomas McKay. 
interrogatory number 44, 


“If your answer to the preceding interregztory 


is in the affirmative, identify, A, the occasion or ccens ion: 


on which such misleading information was given, and, B, any 
documents which were misleading with regard to the financial 


condition of McDonnel] and the respect in which they were 


__SQUTHERN DEIRICT COURT REPORTERS, US. COURTHOUSE ______ 
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mah16 J.P. enoneii.ge.-eress 
misleading. 
Response: A. At a meeting at KcDonnell in 
approximately February of 1969. 
B. This is in response to the question of the 
documents given. 
"Statement of financial condition of McDonnell 
as reported on Cctober 31, 1968." 
A Well, Mr. Breoks, I think there was a chatenaiis 
in.there for 1968, but I have no way Of knowing that 
the statement that was in there was this one. As 2 matte 
fact, I think there was another one. 
Q Do you know of any other statement of financial 
conditicn? , 


A Vou, eix, I think I can find it. 


Q As of Cctober 31, 1968. 
A I think '-: I can find it, if -you just give me 
a minute here. 


MR. BEEBE: Are these the supplerental answers or 


the. original? 


a. mepteenecnieceenetiti map <ete ie  e e  ny  eaan + 


MR. BROOKS: Supplemental. 
A There is this statement for 1968. 


Q That is not a financial statement. You know patter i 


than that. 


MR. BEEBE: Objection, ycur Honor. Arguing with’>: | 
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the witness. 


cy tne ton ie 


THE COURT: Yes, strike it ovt. it is not a 
proper question. - 

Q Do you find any other statement of financial 
condition as of October 31, 1968, attached to Trial Exhibit | 
16, sir? 

A Other than what Z have in my hand here, 0. 

Q And what do you have in your hand? 

A What do I have in my hand? I have the exhibit 
you are talking zbout. 


Q Whet is that? 


A Staterent of financial. condition for ‘63, 


| 
i 
} 
4 
i 
oy | 
i 
a. 
4 
4 
‘ 
| 


65, '66, ‘67, profit and icss statement eight months 


°1967, ‘66, '65, '64, and ‘63. 


od peas > nos » ee: 


Lattice becdes Mewes 
ce emma se 2 sant 


Subordinated debeitures as of ‘64, 


A 


Retained earnings as of 164, 16S, 6S, °67 and ‘6a! 
Eight onthe of '68, I believe. Six months of ‘68. 
Q Do you find any other document attachec ctier 
than the October 31, 1968, statement of financial condition 


that is so describedas a:statement of financial condition? 


cee ee RN a eS CO 


A Any other document? I don't believe so, sir, N%- 
MR, BEEBE: Attached to what? We have had a lot 


of documents we have becn talking about. 


f_______gaurtenae Dist RICT COURT REPORTERS. US. COURTHOUSE __ 
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JF. McDonnell, Tr.-crceczs 


MR. BROOKS: Attached to Trial Exhibit 16. 


THE COURT: Please, there i hasis for your 


interposing at this point. If you havean cbjectien you 


make it. 


Q Do you find any other document so entitled? 
A No, sir. 
THE COURT: Ladies.and gentlemen, we will stard 


in recess until 10 o'clock in:the morning 


You will heed: my admonition not to t2lk about 
this case with each other or with anvone else, an? contimne. | 


to keep an open mind. Goed night. 


(Adjourned to 10 A.M., May 1, 1975.) _ 


. 
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(In the robing room, all counsel present.) 

THE COURT: Now, what is the problem? 

MR. BEEBE : It is serious enough so I thought 
I would come in. 

Here is what happened. yesterday, as you will 
recall, we had argument at cne point about excluding Mr. 
McElroy as a witness and I really had no serious probles. 
with him because he didn't have anything to do with the 
witness on the stand, I don't really think. 

The argument took place at pages 338 to 360. 
There was some mention of another witness but the issue 
didn't =ppear to be ripe at that moment. Mr. Brooks said 


' 
he was going to call another witness. 1 said, “That 


“hadn't occurred yet. I don't think Mr. Bishop is here yet." | 
Mr. Brooks said, "Well, if he comes." 
I discovered after the trial yesterday that 


Mr. Bishop had been there and has been secretly --- I will 


days. 


explain what I meen by that -- in the courtroom for several | 
. 


sionctilenis: eet i sina Scenes date 
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| 

| 
would like to relate what happened the day 
before yesterday. There was a gentleman sitting in the 
audience. I asked my friends who had been on the case 
before I was here who he was. They said they theught 
he was Mr. Stewart Jackson, who is, I believe, Mr. BrooXs' | 
senior partner. 

I went over to him after the day when cne of I. 


Brooks’ associates was there, Mrs. Lichstein or Miss Lichsteha.E 


and introduced myself, thinking I was intrcducing myself 
to Mr. Jackson. I said that my name is Walter Beebe. He 
didn't say anything. Ee just smiled. I said, "Are you 


Mr. Brooks' senior partner?” He didn't say anything. 


thought that was funny. I guess he said, "You could say 


that." 


| 
| 
| 
| 


Then I said, since no one tad introduced him, 


“What is your name?" 


He turned to Miss Lichstein and said "Do I havs 


ae ee eee a ERIN ce 
# 


to answer that?" 


I said that this is peculiar and I am nsot going 


en epee ce) epmnemmmesae 


to get involved in this. I backed away and left for the 
day. 

Then, yesterday, the part I just read you, and 
another thing that went on in ths Gheceenton Ue that motion 


yesterday was mention whether this person we were talking 


ES ES TT LTT 
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about, Mr. McElroy, would be influenced by anything he 
heard anyone else say, whether there would be a poisoning 
of his testimony. I had to say no to all those cvestions. 
I said “Can we take this up when it happens? It is kind 
of hypothetical at this point." 


Your Honor said we would go forward on that 


basis. 


| 
| 
| 
| 
| 
| 


THE COORT: “Have you taken Mr. Bishop's derosition, 
already? | 

MR. BRCCKS: ny Dubin took his deposition for | 
four days. I den't see how anybody can say there is any : 
secret about his attendance. 
MR. BEF VE: I asked Mr. Dubin and Mr. Dubin 
really thovght that Mr. Bishop was somecne else. He Ccicn't 
recognize Mr. Bishop A such. 

THE COURT: This goes to the questicn as to 
whether you have gotten his story out of him on paner and 
signed. I assume that you have. 

MR. BROOKS: It has been signed and filed. 


THE COURT: If that is so, that makes a difforence, 


MR. BEEBE: I still can’t believe this argument 
we had, "Well, if he comes," said Mr. Brooks on the record, 


when he had already been there and was there when we were | 
‘ 
| 
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ttaking that very argument. 


we ome ee 


Last night I went heme and did some research 
on the question of exclusion of witnesses in civil cases. 
It turns out there is a long history of sequestration of 


witnesses. Now the federal rules, which become effective 


ae ole eee ee ee oe ae 


in two months from today, has a section particularly 
_ pertaining to exclusion of witnesses and making it a 
{ 


if it is requested. 
food: ; ! 
The purpose of the statute, as it says ijn Wigmore, | 


: ; is "Yo detect falsehood by exposing EEE 
? THE COURT: May I see the rules? I think it is : 
@iscretionary at this point. 
Where is it in the new rules? , 
MR. BEEBS: 615, your Honor. It talxs about | 
naan: peso: officers. 
MR. BROOKS: Does it talk about parties? 
MR. BEEZE: es yes, it does. 
THE COURT:That is going to change the rule. ™ 
the other hand the. rule permits -- to put it the other way, 


the upcoming rule does not authorize exci. sion of an officer : 


nated as its rewresentative by its attorney. That's what 


Mr. Brooks is talking about herc. 


' 

‘ 

\ 

or employee cf the party who is not a natural person cesig- | 
! 

MR. BEEBE: I think what that refers to is if | 

| 

i 

| 
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you sue someone, which we did, the stock exchanse at the 
time was an unincorporated stacnidehics and we sued it by 
its president, Mr. Robert Hack. He was, of course, the 
designated partys Mr. Bishop is ae of the many witnesses 
at the stock exchange and he comes in and out at various 
end important junctures. in fact, ssi yesterday's exchango| 
Mr. Brooks brought out of our witness on page 396 and 397 
testimony about a meeting with Mr. Bishop. 
So my motion today, your Honor, and I think 


based on all the circumstances it is warranted -- 


ne ee A LEO AIO OO 


| 
| 
| 
| 
THE COURT: Let me stop you a minuto. Yeu say | 
that Mr. Brooks cross-examined your witness in a particular | 
way and your conclusion from that is that Mr. Bishop may x 
have given him same suggestions as to how to cross-examine. | 
Is that what it amounts to? 

MR. BEEBE: My suggestion is that at pages 396 and | 
397, Mr. Brooks questioned my witness as to a mecting my 
witness had had with Mr. Bishop, and sale amrcet to me 
Mr. Bishop was sitting in the audience at that time Listeninge 
to how that version was, so that when he has his testimony | 
he will have heard and will have been -- | 

THE COURT: I appreciate that. You know, the veoh 
isa laywer has to be in a position to prepare himself to | 


examine. If he had wanted to have Mr. Bishop listen to. 
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the witness and say that that isn't my eres of 
it at all. Why don’t you ask him whether the witness' 

recollection isn't all wet? He has a right to do that. 

MR. BEEBE: There is a transcript here for one 

| thing. For another thing that's what the rule is designed 

to prevent, as pointed out by Wigmore. 

THE COURT: This is number 3, "R verson whose 
pre sence shown — party to be essential to the es 
of his cause."'That showing hasn't been meade in exact | 
words but I can cartainly see that a lawyer would want 
to be able to consult with one of his key principals during 


the course of the trial. What is your memory, what is 


MR. BEEBE: That eats:tha-wholé rule up. 
THE COURT: It is 2 question of balancing and it is 


a troublesome area. Where you have a deposition of this 


| 
| 


y 


| your recollection of this or that? 
| 

| 

| 

| 

| man in which you pinned him down, and if you took four 
days of testimony, you have, what, 500 pages? 

MR. DUBIN: About 30° pages of testimony. 


MR. BROOKS: Four volumes. I thought it was 


| 
| 
: 
| 
| 


in the four hundreds. t 


THE COURT: My goodness, I think you would have 
the reservation pretty well staked out at this point. 
MR. BEEBE: JF wish the were so. The reason I 
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make the motion and the reason I even ccnsidered makine 
the motion is that I couldn't believe that this whole 
transaction, heard as it did with Mr. Bishop sitting thre, 
when we weren't told about it aba kept secret. I thought 
I was being open. I think that Mr. Bishop should be dis- 
qualified as a witness-- 

THE comr: Ch, no. I will not do that. I cefinitell 
will not do that. Don't bother to argue it. This mattex 


didn't come up until yesterday in the first instance and 


ale: ihn ten eoennsces ti cmt mcm te a «in tian tte ns Nate Se nea s 


I am certainly not going to do that. 

MR. BEEBE: At very least, your Honor, fT would 
ask that Mr. Bishop, who did not cconsult with Mr. Brooks 
as the day went alohg:or as the past few days have gone 
along, he hasn't been sitting at the witness table, he 
hasn't been intrcduced as a witness who was present there. 
And on top of that, your Henor, he and Mr. Brceoks, if 
there are any ~ vo people in theworld who knew these trans- 
actions, it is certainly they basause they tried the 


case out in California, Dempsey Tegler. Same contents. 


The whole thing has been going on -many, many times. 


MR. BROOKS: May I be heard, your Henor? 
THE COURT: Yes. 
MR. BROOKS: It astounds me that anyone could 


say that we kept Mr. Bishop's presence a secret after Mr. 


a - R ASE 


me ape eg me a meee I ptt 


wep 


a es a 9 ee Cree eres es ee i 
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rah ia, 
Dubin spent four hard days with him taking depositions. | 


Secondly, Mr. Bishop is the senior officer of the 
stock ex: “hange in charge of this area and this lawsuit. 
He is my client. He tells me what to do sometimes; I 
ask him for advice, I ask him for files, I asx him to 


supply other employees as witnesses ,and I discuss how 


this case shoaxld be conducted. 


been sitting here as parties assisting counsel, listening 


| 
| 
I notice that Mrs. Murphy and Mr. McDonnell have | 
‘ i 

, 4 ; 4 
to the testimony of others, where it is really impertant | 


whe said iat to whem. 


t am astounded by this motion in a civil case. 
I have never heard of it before, for an officer or a party. 
MR. BEEBE: | I think the difference between Mr. 


Bishop and our clients is, of course, obvious. That 


our clients are parties and Mr. Bishop was never named 


individually and ne is, of course, not a party. He is one 
of many witnesses. | 
The truth of what people mid at various key 
junctures on the stock exchange side at key meetings is 


ene of the central issues in this case. Mr. Bishop in 


his deposition contradicted the other witnesses who were 


lowly officials at the exchange. With him sitting out 


in the audience looking at them, holding their meal ticket 
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his hand, he is bound to have -- 
THE CCORT: Do you have the depositicns of thee 
lother people as well? 
MR. BEEBE: Yes, your Honor. 
MR. BROOKS: 42 of them. 
MR. BEEBE: It is very Cifficult, your Honor, 
jto get out what « really happened because xecollections 
THE COURT: Off the record, 


(Discussion off the record.) 
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MR. BRCOKS: We have had a lot of lawsuits at 
the sicher and we have never fired an employee. 

THE COURT: I think given all the depositions 
|igiven the relationship of Mr. Bishop I am going to deny 
‘motion at this time. I won't coment on br. Bishop's 
[asserted statements to you yesterday other than they eppear 
leo be the statements of a nervous man, who whatever els 
tne is, is not necessarily your friend at this point. 

: : So on-that basis I will, in my discretion, deny 
\the motion. 
(In open court, jury present.) 


JAMES F. McCDONNELL, dre, resumed. 


THE COURT: Good morning, ladies and gentlemen. 


Sorry for the delay. 


i 
i 
| 
| 
E have been on matters cf law aenee about a quarter of 10. 


Sek EA Sk ee 


MR. BROOKS: Your Honor, I have a few housekeeping 


details. Miss Lichstein reminded me that we aid not offer 


into evidence Deferdant Exchange's Exhibits J or 0, which 
were identified yesterday by Mr. McDonnell. I would like 
to do that now. J is the original version of the financial 
statement which was already in evidence as Exhibit G to 
Mr. McDonnell's claim to the liquidator. Exhibit O is a 
letter or memo from David Rome to Mr. McDonnell which he, 
I believe, did identify yesterday. He did identify the 
financial statements. 

THE CCURT: Any objection? 

MR. BEEBE: No objection. 

(Defendant Stock Exchange Exhibits J and 0 

received in evidence.) 


_MR. BROOKS: I wonder if it would be in order 


to have an instruction on the role of interrogatories in 


a lawsuit. 

THE COURT: Have you used any yet? 

MR. BROOKS: I have been reading them to 
witnesses and asking them-to respond to then. 

THE CCURT: Why don't you the next time you get 
to one establish what it is and the circumstances under 
which the witness answered. I think that will do it. 


MR. BROOKS: All right, your Honor. 
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CROSS EXAMINATION CONTINUED 


Q Do-ryou recall cur discussicn about your ansvers 
to interrogatories? 

A Yes. May <& apologize for my kind of outburst 
yesterday? i feal rather strongly about this. X<f I stepped | 


out of line, please accept my apology. 


| 
BY MR. BROOKS: | 
| 
| 
| 
| 
| 
| 
| 


Q Don't worry about it. I think it is a trying time 
for all of us. 

A Thank you. 

Q Do you recall seeing these supplerental respcnses | 


of plaintiff James McDonnell to interrogatories be fore? 
A Yes. 
Q . Did you sign on the next to last page? 
A Yes, sir. | 
Q And did you swear before a notary and sign again 
o, | on the last page? 
: A yes, sir. 


Q Ana did you consider when you did that that-you 


A Yes, sir, I did. 


| 
| 
| 
| were making the answers that you made uncer oath? | 

Q Did you understand that these interrogatories | 


were questions that the defendant was putting to you in | 
G written form somewhat prior to this trial when you signed ther: 


a 


J.F. McDonnell, Jr.-cross 

Yes, supplements to my deposition, sir. 

You recall yesterday that we were trying to ascertini 
exactly when you demanded the cash for the Series B debenturt. 
I have two more exhibits that go to that point which I would 
like to show you. The first has been pre-marked as Stock 
Exchange Exhibit y and it consists of a memo dated 


October 2nd. It looks like an attached two drafts of a note. 


I ask you if you have seen the memo and the note 


I have seen the note, sir, yes. 
There are two notes attached, sir. 
Q Yes, there are. 
A One noté-has notations in the margin in my hand- 
writing. That one I must say I do recognize that one. 
The secor” one has a notation "Copy" on the 
bottom of it. “hat s not in my handwriting, so it did not 


come out of my files. This first one I'm sure came out of 


my files. 
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Would you then detach the second note and I 
will then offer into evidence the memo and the first 
note with Mr. McDonnell's handwritina. 
MR. BEEBE: There is an objection. I don't 
see that the demand or question of demand is relevant. 
I think we went far enough on it yesterdey. The note 


was due and payable December 31, 1968. 


MR. BROOKS: Your Honor, I think it is 


relevant. 
(Pause) 
THE COURT: A reasonable man richt find this 
to be relevant, and so T will eeerruis your objection. 
(Defendant Stock Fxchanae Exhibit V is 
received in evidence) 

Q Mr. McDonnell, the first page of Y, the 
memorandum, is from the desk of James F. McDonnell, Jr. 
Do you recall signing and sending that memorandum to 
the addressee on or about October 2, 1969? 

ae Yes, sir. 


Q And st's addressed to dear Paul. Who 


was Paul? 
A Paul McDonald, sir. 


Q Car. you tell us what the circumstances were 


for your sending thie memorandum and the attachment at 


rdr2 3.F.McDonnell,Jr.-cross 
about this time? 

A yes, sir. I was neacotiating with Paul 
McDonald at that time to try to collect this money 
that was due on the expired note. And during 
this negotiation I submitted a proposed form of rote. 


Shortly thereafter, Paul McDonald submitted to me a 


counterproposal, which I found to be objectionable and 


wouldn't accept. But this bears on that transac*ion. 

Q ané this is a counterproposal by you? 

A No, sir, I don't believe it's e counter- 
proposal by me. I think it's the counterpronosal by 
them, because in the margin I have written, "Chance 
to conform to installment note, Same as installment note." 

I can't be positive of that, sir, but it would 
appear to me that this perhaps is the unacceptable 
note that came back to me. 

Q Was the one we discarded your note? I 
say that because the first sentence of the memo savs that 
“In accordance with the agreement reached at our meeting 
on Saturday, September 27th, I am enclosing a proposed 
form of promissory note for the trustees oe iy 
father's estate. If this document meets with your © 
approval, would you kindly have same executed.” 


You were apparently sending him a note? 
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A I sent him a note, yes. Now, the note that 

r sent had very strict terms in it and set the note up 
as a very high priority note. 

The note that they came back with was 
nacceptable because it lacked those essential features. 

Now, I really couldn't tell you from reacina 
this because obviously I am not equipped to draft a note 
like this. I would only be equipped to study it and 
consult with counsel and say, that I don't think this is 
strong enough. So I can't tell you here, sic. 


Q At that time if Mr. McDonald had accepted the 
note you proposed, would that have satisfied you in 
respect to your duty in securing the trustee's position on 


Sthe subordinated B debenture? 


A Yes, sir, I think I would have been satis- 


Q You would have taken your former note, if he 
adssigned it, and put it in the bank? 

A Yes. . That represented to me a satisfactory 
compromise, yes. 

Q Well, do I then take it that up ‘o this 
time you have not demanded cash from Mr. McDonald for 


that B debenture? 


A No, sir, that is not accurate. I demanded 


rdr4 J.F.McDonnell,Jr.-croess 

cash on many occasions, and we had sort of a -- vell, 
I'm too busy right now to talk about this subjec::, and 
finally we went back and forth many times and finally 
I had-a note prepared and sent it in with this 
memorandum. 


Had you presented any formal demand for 
Written or -- Mr. McDonald, 1 want this 


Well, whatever you constrved to be formal. 

A Formal, I did, yes. 

Q Let me show you 4 antares wht’ annears 
to be a wire message dated October 23, 1969, siaqned by 
you and addressed * Richard Olney, to which is attached 
another, it seems, an agreement with handwritten 
notations’on it. I ask you if that is your sicnature 
on the wire message. 

A Yes, sir. The wire message -~- 

MR. BEEBE: Excuse me. Objection. at 
just calls for a yes or no answer. 
THR COURT: Sustained. 
Q Mr. Beebe wants vou to answer yes or no 


whether it's your signature on the wire messace. 


A Yes, sir, it 's ny signature. 
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Q Do you recognize the attachment, the agree- 
ment? 

A Yes, sir. 

Q I offer it in evidence, your Honor. X don’t 


think I have said that *t's premarked. 


MR. BEEBE: May we have a bench conference 


on that, your Honor? 


(At the side bar) 

MR. BEEBE: What we have here, your Honor, 
in this whole area is obviously eb eccasinns of settlemenc 
negotiations by another name, attempts to settle a 
ean: The settlement negotiations proved Fruitless.— 
Settlement negotiations are net admissible or relevant 
when the claim wasn't paid and they don't have anything 
to do with the question of whether or not he made a 


“emand, which I have no problem pursuing that issue or 


what he did in the way of a demand. Although I think 


i 
! 
{ 
| 
| 
i 
| 
| 
| 
| 
‘ 
| 

st, too, is of questionable relevance because the note | 
| 
was due and payable on December 31, 19638. That's my | 
point. I didn't want to talk about settlement discussions | 

. i 

1 

in front of the jury. | 
MR. BROOKS: I think this is relevant to | 


the arqument we have made to ratification and proximate 


cause. It’s not settlement. 


3.¥.MeDonnell,Jr.-cross ee 

THE COURT: I will overrule the objection. 

(In open court) 

MR. BROOKS: Was the last exchange a yes 
to the signature? 

THE COURT: I think it has been offered:in 
evidence. There was an objection. 

MR. BROOKS: It's now in evidence? 

THE COURT: It's now received. 

Mr. Beebe, have you any further objection 
to the offer other than what you have discussed at. the 
side bar? 

MR. BEEBE: Could we just have voir dire 
as to shebhes the agreement that is attached here in ue 
‘exhibit to a wire message was physically attached to the 


wire message at the time? 


THE COURT: Mr. McDonnell, do vou know that? 


THE WITNESS: No, your Honor, I do not 


HE COURT: Was it a contemporaneous aqree- 
ment sent together or attached or not? 

THE WITNESS: I believe they were contempor-- 
aneous instruments. 

THE COURT: And sent together? 


THE WLTNESS: Yes, sir. 


SOUTHERN DISTRICY COURT REPORTERS, US COURTHOUSE 


J.F.McDonnell,Jr.-cross 
MR. BEEBE: No objection. 
THE COURT: Received. 
(Defendant New York Stock Hxchanqe Exhibit X 
was received in evidence) 

Q Mr. McDonnell, is the agreement that is attached 
to the wire message the note that you had propesed Mr. 
McDonald accept on behalf of McDonnell & Comvany? 

A No, sir. 

—Q Whose note is this? 

A This is the note that was drafted by the 
counsel for McDonnell & Company sent to me for me to 
accept. It was the capeueoreeene.. because this is 
full af my notes. In other words, I have written all 


over this thing. 


Q Is that your handwritten word "nuts" on the 


first page there? 
I'm afraid so, yes. ( 
Was that counsel Tom Ford who prepared this? 
Yes, sir. 
I am going to read the wire message. 
to Rick Olney, office of the president, McDonnell & 
Company, dated October 23, 1959, “Please advise Tom Ford 
that the note he drafted for estate is unacceptahle 


to me. Unless an accpetable note is issued vromptly, 


4a75 
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the trustees have no alternative but to present formal 
demand for payment of mature series B debenture. 
Ask him to contact my attorney, Richard Jones, telephone 
number 963 6420." 
_~ It's signed J. F. McDonnell, Jr. 

: There is an indication of the time at which 

it was sent and it's indicated to be Detroit t:ime. 
Does this messace refresh your recollection 

as to whether you had made formal demand for payment of 


the debenture prior to October 23? 


A It doesn't make my memory any better on the 


subject, sir. I presented the demand in the form of the 


jointly signed letter from my mother and myself by hand 
to my brother Murray and to Paul McDonald prior to this 
communication here. 


Q And that, in your view, constituted a formal 


aemand for payment? We discussed that yesterday, as 


XY recall. 

A Yes, sir. See, these neqotiations took 
place over a long period of time. 

Q I see that. How many different accounts 
at McDonnell & Co. did you receive monthly statements 
for? You told us that you had minor children who had 


a number of accounts -- two each at McDonnell & Co. 
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and you said you had one. At sometime you had accounts 
at McDonnell & Co. which you were trustee of. 

As I understand it, the end of each month a 
brokerage firm sends an account statement to each 
customer. What I want to know is at the enc of the montii, 
say in the becinning of ‘69, hoi many such acura state-_ 
ments would arrive addressed to you? 

A 1969? 

Q ‘Yes, January, February, March. 

A I would have had one from my father's 
estate, t would have had my own, of course, I would have 
had perhaps sei others, aS many as ten others. 

Q Do you recall yesterday that we ciscussed the 
practice of McDonnell & Co. annually to include in the 
monthly account statements of a customer their final 
statement for the year when it was printed. 

When that custom was followed annually at 
McDonnell & Co., did each of those eccennt statements 
arrive addressed to you have a financial statement such 
as this enclosed? 

A | That would be difficult for me to answer, 


sir. If they had been careful in their mailing, 


perhaps not. 


Q _— How do you figure that? 


J.F.MeDonnell,Jr.~cross 
Well, that costs money. 
They would have -- 

A They probably would have sent one. 

Q And excluded it from alt of the other 
account statements that were sent to you? | 

A I would aquess so. 

Q But you would have gotten at least one; they 
wouldn't @rop you altogether from -- 

A I hardly think so, no. 

Q When did you move into the premises of the 
Detroit office of Mcfo: 1ell & Company? I distinauvish 
from when you took up the-duties of office manacer, but 
when you were physically at the office? 

A Rignt after my second conversation with 


Morgan. 


Q That would have been about February 25th? 


A Yes. 

Q Was it the practice in thatoffice at the 
time to keep available on a table for pickus by 
customers or anyone who would be in the office the 
last annual financial statement of the commany, such as 
this pamphlet? 

A I honestly don't know, Mr. Brooks. 


Q You didn't see them laying around the office? 
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A Well, that goes back a iong time, sir. 
I @on't know. That's the best answer I can give you. 
"i Q We discussed yesterday various indications 
as to when you might have received this financial 
statement. I am going to ask you some questions about 
it. 

I wonder if I might provide the jury with 
copies of it so they ‘can follow aleng, your Honor. 

THE COURT: Let's try it without doing so 
and see how we go. 

Q Let me give you then, Mr. McDonnell, Exhibit 

J, which is the original of the copy attached as Fxhibit 
G to your claim to the liquidator. 

Now, whenever you received that, and ft aont 
want to go over old ground again, but whenever you 
received it as a trustee and as an account holder and 


acs a fiduciary for your minor children, would you reed 


Would I read it, sir? 

Yes. 

I think perhaps the first thina I would 
look for would be the certification. 


Q I take it you would read it. 


A Yes, I would glance at it, sir, yes. 
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Q The first thing you would look for would be 
the certification? 

A Yes, if I got this document. 

THE COURT: Mr. Brooks, I am coinag to 
reverse myself and allow you to give those to the jury. 
MR. BROOKS: Thank you, your Honor. 

Q Now, when you say the certification, Mr. 
McDonnell, when the document is opened and the title 
page, which says "Statement of financial condition" is 
pointing away from you, could you tell me what you mean 
by the certification, where it's located? 

A It's at the bottom onthe inside and it's a 
report of independent public accounts, McDonnell Ao pany, 
Incorporated. 

Q That is a certification by whom? 

A tybrand Ross Bros. & Montgomery, public 


auditors. 


9 You explained who they were on your direct 


testimony, as I recall. 
Yes, sir. 


And why do you first look. at the certifica- 


I first lcok to see that it’s there. 


Why? 
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A Because it lends some credibility to what 
_goes above it. 

Q Does it mean to you that Lybrand Ross Bros. 

& Montgomery has certified to the fair presentation 
‘and credibility of the material a 
A Yes, sir. 
MR. BEEBE: Objection. 
THE COURT: Yes, sustained, as to form. 
MR. BEEBE: Request to strike it. 
THE COURT: Yes, it will he stricxen. 

Q What exactly does the certification tell you 
about the financial material presented above it? 

A It tells me that their indenendent auditor 
feels that the financial information as presented it 
is fairly presented. 

Q Is that the result of some research that the 
auditor has done? 

Dh Fes, Oe: 

Q Can you desciibe what exactly the auditor 
does before:he can make certification? 

MR. BEEBE: Objection. This person is 
noe, <= cations. here to testify -- if this is acing to 


go on at great lergth in this area. 


THE COURT: Well, given the objection, 


rdr14 J.F.McDonnell,Jr.-cross 
Mr. Brooks, you will either have to lay a foundation 
or I will have to sustain it. 

Q Mr. McDonnell, do you have ane knowledade 
about what an auditor has to do before he can make 
a certification such as is on Exhibit J? 

A No precise knowledge, no, sir. 


Q Do you know whether he does anything? 


A Oh, yes, sir. 
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Q What do you know that he does? 
A He examines the books and records. 
Q Do you understand his certification to he 
a certification of thernotes to the financial statement 
as well as the numbers, the addition: and subtraction, 
, as ian toe on Exhibit J? 
A Every certification is dtetevent, sir. 
So it's not possible for me to say. 
‘a _Let's just concentrate on this certification 
ion Exhibit J? | 
A : Yes, sir. 


Q My question is: Do you understand that the 


certification at the bottom signed by Lybrand, Ross Bros. 


sg Montgomery, is also a certification as to the two 
notes that are above the line that is immediately ahove 
the certifi~ation? 

A It appears to be, gee 

Q Are you familiar with the term "a clean 
opinion" by an auditor? 

A : I am familiar with that term, sir, yes. 

Q Would you tell the jury what a clean opinion 
means when you are talking about an auditor's certifi- 


mcation on a financial statement? 


A A clean opinion, in general, means that the 


mdr g.F.McDonnell,Jr.-cross 
auditors make no exception whatsoever to any of the 
information, the financial information, that is presented. 
Is that satisfactory? 
I think it is. 
Now, would you -- can you identify the 


Lybrand certification as a clean opinion? 
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a No, sir. 
Q It's not a clean epinien? 
It appears t. have an exception in it. 
Q What is the eyces:tion? 
A 


It states that "New York, January 12, 1969 
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(except as to the note to the statement of financial 


condition with respect to which the date is Febrvuarv 


.6, 1969.” | 
Q Let's back up and cover the question of 


dates, Mr. McDonnell, to try to make that exception a 


little clearer. 


financial information to speak as to the financial 


condition of McDonnell & Company? 


| 
| 
| 
Of. what date do you understand this | 


* 


A As of October 31, 1968. 
Q So that Lybrand is certifying that che assets 


and liabilities and the capital of McDornell & Company 
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Yes, sir. 

Q ' Now, take a look at the date that you 
pointed out a eek ons in the bottom left, January 
12, 1969. 

B, Yes, sir. 


Q To what do you understand that date to 


A I don't understand, sir, to what date it 
applies. 

Q Could that be the date of the Lybrard 
certification? 


A You are asking me to speculate, sir. 


don't understand what it applies to. 


Q - Okay. 
Now, following the date it says “Except 

as to the statement of financial condition” -- 

A” No, sir, it says “Except as to the note." 

Q Mine is a Xerox and I am having trouble 
reading it. 

A It says “Except as to the note to the 
statement of financial condition with respect to which the 
date is February 6, 1969.” 


Q © That ist he exceptinn which you spoke of? 


J.F.McDonnell,Jr.-cross 
Yes, sir. 


What do you understand that exception to 


MR. BEEBE: Objection. 1 don't see this 
witness' understanding about this note to this financial 
statement as having any serious relevance based on all the 
examination we have had to far about it. 

MR. BROOKS: I will connect it up in a 
minute, your Honor. 

THE COURT: All right. Please do, because 
otherwise I think the point is well taken. 

Go ahead. 

Q Will you answer the question, Mr. McDonnell? 

A I am unable to say, sir. 

Q Take a look at the first note above there, 
Mr. McDonnell: 


e 


"Subsequent to Octoher 31, 1968, and through 


February 6, 1969 there was a net increase in equity 


capital of approximately $1,300,000 resulting from the 
sale of additional shares of capital stock, and a net 
increase in borrowings under subordination agreements 

of approximately $1,600,009, in order to provide capital 
as required under the requlation of the New York Stock 


Exchange. Based upon discussion with officials of the 
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exchange as a nee o£ these incrases in capital and of 
other steps taken the corporation currently meets the 
exchange's capital requirements. ". 

What do you make of that? 

A “Not much, sir. I mean today -- I mean JT ar 
not an accwuntant, so I really don't think that I can 
answer intelligently for you here. 

Q Do you draw an inference from that statement 
that the firm was in capital violation? 

A No, sie; I don't draw that inference. 

Have you ever drawn that inference? 

Yes, sir. | 

When did you draw it? 

Well, when I went with McDonnell & Company 
” and went to New York and found out what a shambles 
everything was in, and also found out, really, at that 
time what this capital thing really was all shout “ne 

Q. My question is: You in the past testified 
that you drew an inferenc? from this note that the firm 
had been in capital violation between October 31 and 
February 6? : 
A. It's possible that I have, sir, and that 


probably would have feen information that I received 


‘later which led me to b elieve in hindsight that this 


from reading that whether or not there had been a 


a 
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auditor, aS many auditors in this country today, are in 
leaqal trouble, shall we say. 
: i 
Q Let me read some testimony to you from vour 
deposition and see if that makes any clearer the inference | 
| iz 
that could be drawn By you from this note. | 
Page 235 end 236 of your deposition: | | % 
"Q Mr. McDonnell, take a look at the note, | ; 
the first note, and tell me whether you can Getermine | 
t 
i 
| 
| 
} 


capital violation of McDonnell between October 31, 1968 | ‘ 
and Februray 6, 1969. 
“A The inference is certainly there.” 
._ MR. BEEBE: Is there going to be more 
read? 
My objection to this reading of this prassace 
is it:doesn't make any clear: error of anything to do 


with refreshing recollection as to when he determined 


| 
{ 
| 
| 
' 
| 
| 
! 
| 
the inference was certainly there. He has so testified | 
now that tie inference is there. be testified thathe | 
learned it later. But fis reading doesn't add anything | 
to what we already have, or push his knowledge back ary } 
further. | 

THE COURT: The objection is overruled. | 


Q Do you have the question in mind, Mr. McDonnell L?: 
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{ 
' 
A Do I have a question in mind? ¢ - | 


Q Do you have the question in mind? 
THE COURT: You have read the testimony to 


t A No, sir, I am sorry. . ¢ a : 
. | 
him. Now, do you want to base a question on that? | 
Q The question is: Does my reading of your | 
deposition testimony refresh your cacniimokitn as to 
- whether you were in the past able to draw the inference 
from the first note that the firm of McDonnéll & Company 
had been in capital violation between October 31; 1968 
and Pehruary 6, 1969? 
A Going back to my deposition, * ineieaned that 
I had gained a great deal of information, and because 
I had that information subsequently I certainly would have 
to say that the inference is there,yes, that there was a 
capital violation. But I don't believe, sir, that if fr | 
received this: statement today, and glanced at this 


certification, that I would reach the same conclusion 


if it was the first time I looked at it. 


Q Let's assume that it was the first time you 


looked at it. What would that note mean to you? 
MR. BEEBE: Objection ,your Hénor. 


THE COURT: Overruled. 


Just a minute, I will read the note. Let me 


os 


6 
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look at the note here. That they had increased 

their equity capital by one million three, and they had 
taken on more phony capital in the way of a subordinated 
loan. 


That was your mother's capital in part, wasn't 


A I don't know, sir. I havan't the faintest 
idea what that money is. 


Q Well, you just shortly before this statement 


came out had a telephone conversation on January 29 


with your mother about a subordinated loan and wrote her 
a letter on January 30 expressing concern for her subor- 
dinated money. Don't yu know that this note refers to 
your mother's subordination, among others? 
A Can I ask you -- 
MR. BEEBE: Objection. 
THE COURT: Let’s have the question 
answered. It's a proper question. 
A May I ask you, Mr. Brooks, do you know that 
that's her money? 
THE COURT: No, the question is put to you, 
Mr. McDonnell. 
A No, I do not. I'm sorry. 


Q You have scrutinized financial statements of 
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McDonnell fairly carefully when it came to sonsiderina 
investments by members of your family in the firm? 
. A No, sir. 
Q You did not? 
A No, sir. 
Q Let me show you a letter dated Sentember 29, 
1968, I believe written by yourself to your brother 
Murray. It's been premarked as Stock Exchance Exhibit 
W. 
{ ask you if you did write and sign and send 
that letter on or about September 20, 1968. 
A Yes, sir. 
Q Can you tell me what the subject matter of 
chat letter is, what's on your mind? 
A Yes, sir. 
Q What was on your mind to cause you to write 
this letter? 
A My brother Murray had asked me as a comkeuntee 
of a trust for 2 sister cf ours who is retarded, unable 
to make her own financial affairs, was it acreeable 


with me if he subordinated her account at “McDonnell & 


Company . This letter pertains to my answer to him. 


MR. BROOKS: I offer this in evidence, your 


oye. 


EL a eae BR ease 
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MR. BEEBE: No objection. 
THE COURT: Received. 
(Defendant New York Stock Exchange Exhibit W 
was received in evidence) 

Q You essentially told Murray that you aidrt 
think Genevieve's account should be subordinated, is that 
it? : 

A That's correct. 

0 At least in the course of your considerations 
if you take a look at the last paragzmaph of the first 
pace of the letter you made an analysis of some portions 
of the financial statement from McDonnell & Company as 
of October 1967, which would I suppose have been the 
annual statement preceding the statement which we have 
been considering. I would like:to read the recitation 
that you have there of your analysis: 

"The benefits to McDonnell & Company from the 


proposed subordination are for the most part unknown to 


me. I know from your October 1967 statement that 


borrowings under subordination agreements total : some 
$6,049,136, or 48 per cent of your total capitalization. 
In addition, almost $1 million of todibveniadien becomes 
due December 21, 1968. Obviously, I am not in a position 


to evaluate the significance of these factors. I 
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| assume, whether correctly or not, that you have needa 
for additional napital base for your present or planneé 
operations." 

My question is, doesn't this indicate a 
practice by you of reading and analyzing these financial 
statements of the company when you consiéer the appropri 
ness of your close relatives making investments in the 


firm? 


MR. BEEBE: Objection, your Honor. He 


testified as a trustee. 

THE COURT: Overruled. 

A I testified yesterday, sir, that IT considered 
B.- the term or the word or the act of subordination to he 
a no-no. 
| Understand I am writing here to my brother 

at this time, and rather than trying to arque with him, 
or to create a friction, I felt that the proper thing 
to do was to give him some sort of additional arcument 
as to why I didn't want this account subordinated, and 
~ so I went to the financial statement and looked at it 
and came up with that answer. 

ghat corresponds distinctly with my 


recollection. 


Q 
of yours to carefully read financial statements as this 
paragraph suggests you have read this statement? 

A Financial statements of corporations I would 
have to say when hey are submitted to me from the starndpoin 
am I going to make an investment in it, I scrutinize as 
closely as I can, with limited knowledge. 

however, with respect to McDonnell & Company, 
with which I had absolutely no connection whatever, I 
would have to say no. 

Q Mr. McDonnell, you as a trustee had $318,000 
in a debenture in McDonnell & Company. Do you mem to say 
you didn't scrutinize the financial statements of the 
corporation? 

A No, sir, and the reason for that is the will - 
specifically states that itostays in under certain circum 
stances. 

Q You mean you couldn't have taken it out on 
December 31, 1968? 

A December 31st, I could have, yes. 

Q And it might be relevant to know what the 
condition of the company wes on that date to determine 


whether to take it out or not? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1029 


| 
MR. BEEBE: Objection as to form. | 


AP ae seems trent etal ccm LEIP Roce ‘ 

re a ee : ett 
ee Re tread satin 2: cgccalt duis SRN Pe meet ment ame Se ae agg emg Re se ormermenamnan scream ina meni ome 
% ' . = ‘ 


$ mee . 4 rc ty x 


a ae 


: meeancraneial 


3.F. McDonnell,Jr.-cross 
THE CCURT: Overruled. 
A To knew what the condition of the company was 
December 31st? 

-Q 1968, to determine whether to take it out. 

A z testified yesterday, sir, that I was de lincuent 
in that respect, that I didn't catch on until about June 
or July. 

Q This last paragraph which I read in your letter 
to Murray notes that almost one million dollars of in- 
Jebtedness becomes due December 31, 1968. An ingredient 
of that inde stedness was -— 

I didn't get that. | 


An ingredient of that indebtedress-~ 


An ingredient? 


A 

Q 

A ‘I stdl2 didn't get that word. 
Q 

A 


Yes, sir. 
Q Part of that indebtedness was the $318,000 
, Series B debenture, wasn't it? 
| A I don't know, sir. I would have to look at the 
statement and add the figures up to be able to reconstruct 
what I put in this letter. But I would assume that that is 
the case, yes. I mean, you know -- 
Q and you knew that on September 20, 1968, right? 


A I am afraid I mst have. 
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Q Let's take a look at the second ncte on the 
financial st \temant, which is Exhibit J. That reads 
“That on Dee" “r 31, 1968, the Series A and Series B 


registered subordinated debentures were exchangeé, except 


of debentures Series E maturing December 31, 1978, with 
interest at a per annum rate of 2 per cent in excess of 


the prime rate.” 


| 
for an amount of $80,000 redeemed for cash, for a new issua | | 
4 


Do you recall having read this statement, Mr. 
McDonnell, on or about February or Mazch of 1969? 
B I can't say that I did, or I can‘t saythat I 


didn't, but if I had it would have been meaningless, I 


| 
| 
| 
think, to me. | 
Q Wouldn't that statement have made it pretty plain | 
to you that your debenture had been rolled over for a | ? 
Series E debenture? | 
A No, six. Because I can't tell you at the time that | 
I could have saic that he had a wonton shares of Consolidated 
Edison A steck or B stock. I mem, you know, one deesn’t 
look at that kiné of detail. At least I wouldn't -- i 


would never occur te me to look at it. 


Q Did you look at details like this when you 


and General Motors ané the Chrysler Company when you were 
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working for Henry Ford? 

A No, sir. Not etnian like that, no. 

Q You skipped right over the nctes on financial 
statements when you worked for Ford? 

A I wasn't involved in that kind of analysis. 

It wes a market penetraticn analysis. Who sold hew many 
cars in the lower end of the scale, the cheaver cars, 
the higher cars, and-- 

Q Doesn't this note mean to you, Mr. McDonnell, 
that all Series B debentures have been converted into 
Series E debentures? 

A It has that inference, certainly. 

Q And you were a trustee for a Series 8 debenture, 
“weren't you? 

A I was a trustee in my father's estate wiich had 
an investment in McDonnell & Company. 

Q A Series B debenture? 

 - It turned out to be, but I didn't discover the 
exact title. I sad never laid eyes on the debenture. Z had 
ver seen it. 

Q I thought yesterday you told us vou hed. a very 

< iled inventory cf the assets of this estate wuen you 


ssumed your trusteeship in 1968? 


A Yes, sir, that's correct. I had a very detailed 


ae 
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listing that came to me from a court in New York City. 

Q They didn't cmit that Series B debenture, did 
they? 

py I would rather -- I am sure they didn't omit it. 

Q Let's take a look at the message that is on 
this financial statement, Mr. McDonn2ll "To our valued 
customers." In the second paragraph halfway down Murray 


McDonnell reports to the valued custerers that “Therefore, 


we are installing a highly automated system for tele- 


a substantial investment." 


Did you know that to be a fact in and about 


February of 1969? 


No, sir. No. 


| 
| 
| 
communications andi data processing in which we have made | 
! 
| 
| 
| 
| 


Do you recall reading that in the financial state- 
t ek 
No, sir, I do not recall having read this not. | 
Do you recall ceeding the next sentence which | 
says "The completicn of the second stage of this system 
is imminent"? 
A Sir, I think I just testified that Ido not recall 
having read this note. 
Q Did you have any knowledge of that fact at that 


time independent of reading the note? 
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At that tims? 
Yes. 
No, sir, not at that time. 
Q How about the next paragravh, where it says 
“The computerized system will significantly lessen the 
inconvenience to custcmers which are partially due to errors 
. Iide by cihsaehiinrtent personnel and additionally are caused 
by delays in transferring and receiving securities from 
banks and other brokers." 
Didyou read that at that tine? 
_A Mr. Brooks, I think that I testified that I did 
not read this note. 
Q Did you know that at the time? 


Yes, sir, I had sens kncewledge of that. 


A 
Q -: Things were pretty fouled up? 
A 


No, sir, I didn't say that. I saic I had sore 


knowledge of that. 


Q What did you know? 


A Because I had been receiving statements, and there | 
~ had been errors in ae statements, and that I had been called 
upon from time to time to call Mr. Crane in the Detroit - 
office and say “T just got a statement here and thers is 
a wrong dividend, or a vrong this or that entry in the 


statement“ and he would undertake te correct it or have it. 
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Q How long had these errors been occurring? | 


A They occur today in Shearscn Hammill Hayde.: Stone. 


oe) 


It is just normal? 


Yes. It occurs all the times 


» 


Q Nothing was different at this time than today? 

A If it was more pronounced or something, you 
are getting at that question? 

Q Yes. At McDonnell & Company. 


A I don't recall, sir. 


ee ee ee a Se ee oe 
- - — — 


Q The next parayraph goes cn to say that "HcDcnneli 


& Company has taken on new leadership in the person of 
Lawrence F. O'Brien, key adviser to two vresidents." 

Did you know that at the time Mr. O'Brien came aboard. 

Did <& knew about Mr. O'Brien when he cam2 aboard? 


That he joined the ccanpany. 


» Oo »Y 


Independently of this note, yes, I did know that. 

Q rid you think that was gocd or bad for McDonnell 
Company? 

A I thought it was awful. 

Q Why? 

A Well, first of all, it was inconceivable to ma 
that the New York Stock Exchange would allow a izan who had 


had no connection whatscever with the securities business 
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to come in and head up one of their right neand branches, 
you know, tentacles. 

Q Tentacles? 

A Maybe it is a poor choice of words, but 


one of their branches. 


s 


Q Hadn't Mr. O'Brien just reorganized the 


Post Office Department before he came abcard? 


| 
| 
| 
! 
| 
| 
| 
| 
| 
| 
| 
| 


A Sir, I have read many articles on the Pest Offics, 

and I would have to say disorganized. | 
THE Courr: The answer is ean cpinicn. | 

A “It is an almost universally held opinion, sir. | 

Q What did you think of Mr. O'Brien's sista tied bina’ 


abilities? 


"A ZI was not able to observe that for any period of 
time, sir. 


Q When did you talk for the first time to your 
brother Murray about pet so-called roll over of the coor 
| In the New York office, sir. 
When? re 
July or August of 1969, 
What aia you say to him? 
I will have to refresh my memory h-xe as to 


what I said to hin. 


Z told him that I hed not authorized that, and 


4 ° ¢ No Pebe 4 
a a A catonsomnee 


. “ 
~ ~ eset _ sag x — = 
vet “ 4 


F : a. ne. . a i, on ; 


Ti OE Sa aa elearning 2 Secale dah ats cnt sHaRe tad | Fatale Satie abaitincal SE hlaltaiinastcdns:: Li Edna 5 tanith aan oa ite es 


actin ive 


mdh9 JF. McDonnell,Jr.-cross 
mother: hadn't authorized the roll over of the debenture. 

Q Wasn't the date you first talked to Murray ae 
the debenture when you presented hin with that September lath 
letter thatve have discussed from time to time? 

A I am not sure, sir. It was my really can't 
answer the questicn. I don't know. : 
| Q Let me try to help you by reading from your 
deposition. 

, A All right. 

Q en 153. 

"Q Tell me when this first conversation with Murray 
about the Series 3 debenture took place? 

“A When it took place? 

"Q Yes. 

“A I am sure it took place the day that I formally 
submitted these lettees to the er of directors. 

"Q That would be cn or about September 12, 1969, 
which the date of the lette~? 

"A Mr. Brooks, I don't «vant $6 say. ox have it 
inferred here that the letter 2f such and sich a date, 
my mother's and my own joint Il:tter, was delivered 
precisely on the dete that is on there but it was wary 
close to that time." | 

Does that rofresh your recollection? 


SOUTHERN DiyTAICT COURT REPORTERS, U.S, COURTHOUSE 
FOLSY SQUARE, NEW YORK. N.Y. — 791-1020 


ee 


De PO a eal 


J.F. McDonnell, Jr.-cress 

A Yes, sir. Yes. 

Q Can sens tsk me anything else that Murray 
said other than what wie ave testified to when wid first 
discussed this matter with him? : 

A No, sir. I don't recall that he said anything 
other than to shrug his shoulders and walk into his office. | 
He didn't give the appearance of being very frierdly ) 
toward me at that time. 

Q Did he say that your mother had given her consent | 
as to the roll over? 

A No, sir. 

Q Did he admit that your mother hadn't given 
him consent? 

A I didn't catch that question. 

Q . Did he admit to you that his mother had rot 
given consent? 

A No, sir. I said he shrugged Ris shoulders and 
Seiko into his office. 
| Q Mr. McDonnell, I think you have 11A i“ there. 

Tet is the claim of the trustees to the liquidator. 
No, sir, £ doa *t have that. 


MR. BROOMS: I ask Mr. Beebe to furnish those 


) 
| 
| 


MR. BEEBE: I think we arranged to have the exh} iii 


wt oe ee RR ot ait ne 


mdhll J.F.MceDonnell,Jr .-cross 
neatly placed over here so that either counsel that wants 
them canchave access. The Exhibits 1 through 28 are right. 
here in sequential file folders for anyone's access. 

MR. BROOKS: ‘ May I pull out the exhibit? 

MR. BEEBE: That is what Yam inviting you to do, 
in my Own Way. 

Q ‘Here is 11a, the claim of the trustees to the 

Liquidator. 

Who prepared that claim? 


A My counsel ,sir. One of my counsel. 
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Q A lawyer? 
A Yes, sir. 
Q And I take it the information was furnished 
to him by yourself and your mother? 
A Yes, sir, by me. : 
He didn't meet with your mether? 


I think he did, I think he did. 


Yes, sir. - 


Did he come to New York to meet her? 


Q 
A 
Q You think he did? 
A 
Q 
A 


‘No. I believe this was drafted here in New york 
. by the firm of Davis & Cox. 
Q I see. Take a look at paragraph 12 of the claim. 
That says, “Anna McDonnell does not recall ever at any tine 
prior to her receipt of the letter dated Aucust 4, 1959," 
which is Exhibit 7 of this claim, “having been advised eithe:, 
) | 
| 


orally or in any other manner by anyone of the purported 
exchange of the Series E debenture for the Series B debenture 
James F. McDonnell, Jr. is certain that at no tims prior to 
. his discovery of the letter dated August 4, 1969, zZxhibit 7, 
| was he ever advised etened orally or in any other manner 
by von of the purported exchange of debentures.” 
My question, Mr. MeDenne11, is, was it a matter 


| . Of some care and concentration that your mother makes the 


rdh2 J.-F. McDonnell, Jr.-cross 
statement that she does not recall and you make the state- 
ment that you are eaxtedst 

A I don't have the faintest idea, Mr. Brooxs. 

Q That was not a topic that you discussed with 
anyone, I take it? 

A “Not to my knowledge, no, sir. 

Q That must have been put in there by the lawyer 
as a result of his investigation, I suppose? : 

A It is an element of sciumone's drafting a 
paragraph, sir. I am not the author of that paragraph. . 

Q You have told ur that your lawyer was and he met 

_ with you and your mother to get the information; right? 

A yes, sir. 

Q Now, I take it it was your conclusion that your 
brother Murray wrengfully exchanged the Series B dekenture 
for the Series E debenture; is that right? 


A Yes, sir. 


Q Did you ever bring zny legal proceedings agains: 


your brother Murray on that claim? 

A No, sir. 

Q Did you ever seek t:» bring any private @& bitratioa 
proceedings against him, for instance, before the New York 
Stock Exchange's arbitration ;:anel? 


A No, sir. 
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Q Did you know the New York Stock Exchance had 
_ a Bureau of Inquiries and Complaints? 
A No, sir. 
Q You didn't study that at the time you tcok | 
- that branch manager 's examination? | 
A I must say that I remember scmething to the | 
effect that there was an arbitration panel to tak: 
care of problems, as I recall, between brokerage houses. 
I thought that was the essence of what their arbitraticn as 
‘Oo -:) a between customers or investors and brokerage 
‘houses and brokerage houses perhaps: 
| MR. BEEBE: I cbhject, your Honor. it is just 
irrelevant. 


THE COURT: He says he doesn't remember. Sustaine?. 
MR. BROOKS: I withdraw the questicn. 
Q How did the trustees of your father's trust, 


your mother, yourself and:your brother Murray, make decisions? 


would have been if. the research department at McDcnnell 


| 
A The only decisions that weuld have been required | 
| 


& Company recommended a change of the sale of a security 


and the purchase of another. In that event, why my brother 


_———e 


Murray would call me and in many instances that was reduced-- 


the decision was reduced to writing. In scme cases it might 


~~ 


not -tave been. 


- 
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I don't recall that very often there were many 


> 4 
e 

4 
SR ee eee 


changes made in the composition of the assets of the trust. 

Q But for those decisions that were made, they 
were made orally and then sometimes reduced to writing 
and sometimes not, I take it is your testimony? ‘ 

A Yes, sir. 

Q When do you believa that the debenture, Series B 
or Series E, whatever it was ox whatever it was cmd 
to be, became worthless? 

A I think I'd have to say about August of ‘69. 


Did you believe that at the time? 


Yes. 


Q 
A Did I believe it in August? 
Q 
A 


Yes, sir, I did. 
Q How about the preferred stock that.was an asset 
of the trust? 
A  I.would have to answer the sae vay fer *hat. 
Q Why did you wait until September 12th cr later to 
make a demand for the debenture? 
MR. BEEBE: Your Honor, I think we are yetting 
repetitious. This was gone over extensively yesterday. 
If there is going to be a long line on this, I object. 
THE COURT: Overruled. 
A This would have all been in the hands of the 
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. at this stage of the tame. 


scheint: ei 


——_—— eee — ae oe ae 


Q Thetwas a legal decision, I quess? 


A Ch, yes, sir. 


re 


Q Did you advise the lawyers when you thought 


the debenture had become worthless in August? 


ee oo ee ee ee 


A I'm sure I told you exactly what I said yesterday,; 


that the company was losing money at the rate of two millicn 
t 


Gollars a month and there was just no hope. Therefore, 


it follows that these securities are worth css. 
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Q Do you know what the term surcharce means, Mr. 


McDonne 11? 


A Sounds to me like a New York City tax, 8 per cent 


or something. 
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J.F.McDonnell,Jr.-cross 509 
Q Have you ever heard of trustees sonetines 
getting sued for bad investments they might maxe by 
beneficiaries of the trust? 
A Yes, sir. 
fe) Was that a concern to you at the time you 


wrote that September 12th letter? 
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A No, sir, I don't believe that entered mv 


owe 


head at the time. 
Q You weren't simply writing that letter to 


keep the record straight, were you? 
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A No, sir. 

Q How long had that preferred stock been in 
the trust estate? 

A I don't know, Mr. Brooks, because 
McDonnell & Company was a partnership when my father 
d.ed in 1958, and obviously there must have been some 
sort of a reorganization somewhere along the line. 

Q Back about the time that the firm was 
incorporated? 

A I don't know. I have no knowledoe of that. 

Q Well, do yu have any knowledce of the 
preferred stock being purchased or sold at any time? 


A His preferred stock? 


Q Yes. The asset of the estate which was that 
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rar2 - J.F.McDonnell,Jz.-cross 
last claim on the chart. 

A No, sir. 

Q It just sort of stayed there, didn't it? 

A I mean, the accou. -ing came to me fromthe 
court and I am morally certain that that preferred stock 


was on that accounting. 


Q You never did anything with it, sold it, 
purchased it, pledged it? 

A No, sir. 

Q It stayed just the way you got it+ siqnt? 

Ati‘ wets, wb 

MR. BROOKS: If I mav, your Honor, I would 
like to open the chart up again. 
THE COURT: All right. 

Q You see the second claim of your mother 
for approximately $1,400,000? 

Yes, sir. 

Q Do you know whether all of that amount was 
contributed by her to McDonnell & Company on or about 
January 29, 1969, or whether only a portion of it was? 

A I don't know, sir, specifically. I mean, 
if you gave me some backup data I'd be able to answer 
you. But you are asking.:.me here today and I can't 


truthfully answer that. 
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0 Do you know whether any part of that 
$1,400,000 was already contributed to McDonnell 5§ Company 
on January 29, 1969? 
: A. It's a possibility. 
Q Possible, but you don't know how much? 
A No, sir, I do not. 
Q I'am going to move on to another topic, 
ec. Meteeia. baa 
THE COURT: Then why don't we take our break 
We will stand in recess. 
(Recess) 
(In open court; jury present) 
BY MR. BROOKS: 
Q Before we broke, Mr. McDonnell, I was about 
to show you 2 document on the letterhead of McDonnell 4 
Company dated October 16, 1969, which I have pre- 
marked Exchange Exhibit R. I would like to show you 
that now. (handing) 
Do you recall having received that at or abour 


the date of October 16th? 


A I believe I do, sir. 


Q And would it be fair to describe this as a 


notice to the stockholders about a stockholders 


meeting to be held on October 27th ane an explanation 
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of the agenda of the matters to be consiaered? 
A I believe that's what it says, eir. 
MR. SROOKS: I offer this. 
(Pause) 
MR. BEEBE: My only objection is I cannot 
see any relevance. 
THE COURT: Well, that being the only objec- 
tion, I will overrule it. 
(Defendant New York Exchance Exhibit R was 
received in evidence) 

Q | This notice to shareholders of a meeting 
coming up and the subject matter provides an explanation 
of the recapitalization that we have talked about 
before. te the description of that recapitalization 
in this document your understanding of the way it was to 
work? 

A Mr. Brooks, I'm sorry, but when I received 
this particular document I noticed that it was the 
calling of a special meeting on Getuber 27, 1969, and I'm 
afraid, sir, that that's as far as I got with the document 
because I did not have any intentions of attending that 
meeting. 

Q So you didn't read it? 


A I may have skimmed through 4, siz, but 2 
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radars J.F.McDonnell,Jr.-cross 
can't tell you now what's in it becuse I don't know 
that I paid much attention to it. 
Q Well, did you have an understanding at the 
time about how this recapitalization was supposed to work? 
A In bioad outlines, I think, yes, sir. 
Q Would you take a look at the letter and see 


if the broad outlines you had in mind accord with the 


letter describes the way the recapitalization was goinc to - 


work? 

It will take a few minutes. 

MR. BEEBE: I object. 

THE COURT: Is this relevant? 

MR, BROOKS: I think this presents ina 
nutshell the way this recapitalization i 

THE COURT: Then you have the letter in 
evidence. 

MR. BROOKS: Yes, but I'm not sure tint 
that's the way it did work and that's why I have asked 
the witness if it's in accordance with his recollection. 

THE COURT: You don't need the letter for 
that. Either the letter is the evidence or his 
recollection is the evidence. But him reading the letter 


to compare it with his recollection of the letter is not 


evidence. 
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MR. BROOKS: IY will take the letter. 
withdraw the question. 
Q Mr. McDonnell, do you see in the first 
paragraph of page 2, the second sentence, which reads 
“In addition, last August 12 a membe1 of the McDennell 
family sold a portion of the secnrieten in her account in 
exchange for a subordinated note”? 


A Yes, sir, I see that. 
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J.F.McDonnell,Jr.-cross 
Q Do you know who that member of the McNonnell 
family wes who sold those securities? 
A I don't think so, sir. 
Q If I suagested it was your sister-in-law 
Marjorie McDonnell, would that refresh your recollection? 
A You mean Murray's wife? 
Q yes. 
I realiy don't -- I don't know, sir. 
Okay. 
Was the firm of McDonnell & Company selling 
off its branch offices in Auaqust? 
A I believe so, yes. 
Q ' Ana that was part of the program that Paul 
McDonald advised to retrench? 


A Yes, sir. 


Q Did you understand McDonnell & Company 


had a profitable rights business? 

A I had heard that for many years. 

Q In fact, it was noted as the rights firm 
on the New York Stock Exchange, wasn't it? 

A I think that is a fair assessment, yes. 

Q Could you tell the jury what a richt is? 

A It's a very detailed -- I am tryine to make 


it as simple as possible, or think how to make it as 
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mdr J.F.McDonnell,Jr.-cross 
simple as possible. 

Normally, when a corporation issues stock 
to a stockholder under certain state laws and unéer the 


bylaws of the corporation the present stockholders are 


-given what's known as a peremptory riant. The reason 


for that is that if you own stock in a corporation and 


‘your, interest was, let's say, one per cent, if the 


corporation went around anc sold stock to other people, 
not giving you the first right to purchase the new stocX, 
you would wind up with less than one per cent. In other 
words, it would dilute your interest. 

So corporations in the United States follow -- 
some corporations in the United States follow the practice 
when they issue new securities or new common stock that 
they give the present stockholders the right to subscribe 
to the new shares. It's a prior right. 

Because it's a privilege given to you, that 
privilese,: represented by a piece of paper, is traced on 
the floor of the New York Stock Exchange. If you don't 
want your right you can sell at. It has 2a certain value. 
If you want more rights, you can buy more rights. 

Now, enae’ the best I can do with that. 

I thought that was quite good. 


And when these rights were purchased and sold 
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3J.F.McDonnell,Jr.~cross 
on the floor of the New York Stock Exchange, McDonnell 
was the specialist that handled that function? 

A I believe that is accurate, yes, sir. 

Q Ana@ as such it had a profitable specialty 
there, did it not? 

A We would have to specify what time we are 
talking about. I assume sometimes you make money in this 
business and sometimes you lose. 

Q I will accept that, sir. 

Say in about August of 1969, did you know 
who the subordinated lenders were to McDonnell & Company, 
ana the amounts in which they loaned? 

A Yes, sir. 

.@ Could you identify them for me, and the 
amounts, when you identify the name? : 

A If you would be good enough to give me the 
list, sir, I would be able to identify. 

Q Okay. Let me just name off a few names. . 

I can't vouch for the fact that I won't miss some small 
subordinated lenders someplace or another. 

A I don't want to vouch for -- there must be an 
official list somewhere. 

Q I just want to know what you recall. How 


about your sister Anne McDonnell Ford, and now 
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mdr J.F.McDonnell,Jr.-cross 518 
she is married to Mr. Johnson, isn't she, by Aucust of 
1969? 
I believe so, sir. 
Was shea subordinated lender? 
A I believe so. 


Q Do you recall the approximate amount of her 


* lending? 


A That would be a guess. 
Q Your best recollection? 
A You can't give me the listina, and then I can 


say yes, that's right. 


Q I could read what you testified at your 


deposition, if you cannot recall? 
A That is a year or so ago. 

THE COURT: Mr. Brooks, is this his memory 

as of the time or as of today? 
MR. BROOKS: As of today. 
THE COURT: I don't see it's of any relevance 

to have him state, what his present knowledce is. 

MR. BROOKS : I guess I misspoke, your 

Honor. Let me change it. What he knew at the time, 

andrecalls of what he knew now at the-time. 


THE COURT: All right. 


MR. BEEBE: Which time? 
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J.F.McDonnell,Jr.-cross 
MR. BROOKS: August 1969, when things 
started looking bad. 
MR. BEESE: Objection to the last characteri- 
zation. 
THE COURT: Yes, strike it out. Attorneys 
comments are not evidence. 
Q Did-“you know in August of 1969 how much your 
sister Anne had loaned to McDonnell & Company? 
A I don't want to say something different 


than I said in my deposition, so I am going to pick a 
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fiqure. $3 million? Was I close? 
Q Right on the button. 
How about your sister-in-law Marjorie, who 
was Murray's wife? 
A $300,000. Three or four hundred thousand. 
Q You testified-at your deposition, on paces 
299 and 300, that Marjorie had subordinated in the area of 
$3 million. 
A My sister Margaret Mary? 
No, Marjorie. 
Oh, yes. Murray's wife. 
Yes. You call her Peagy, I guess. 
Yes. 


Peagy, is $3 million about richt? 
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A Yes, sir. 

Q And that was your knowledce in Auvoust of 
1969, wasn't it? i 

A I believe so. In 1969 I had a list richt 
there so I knew what it was. 

Q And Murray, how much did he have subordinated 
in August of 1969?- 

MR. BEEBE: I object to this en the cround 
that whatever this witness' knowledge or not knowledge 
of these particular facts in August of 1969 hea enbhise 
to do with the issues that are right here. What he 
knew at that time about this particular subject is 
genuinely irrelevant. If they want to put in some 
‘document to prove what the facts were at that time that 
would be another story. 

THE COURT: Overruled. 

Q Do you know what Murray's subordinated invest- 
ment was in August of 1969? I mean did you know in 
August of 1969 what his investment was in August of 1969? 

A Yes, sir, I did know that one in part. There 
were special circumstances. It was $1,695,900. 

Q How pa your mother? You knew what she had 
invested, didn't you? 


A Yes, sir. $1,400,000. 
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J.F.McDonnell,Jr.-cross 
How about brother Morgan? 
It would have been somewhat’ similar to my 
sister Margaret Mary. 
Q And of course she was an investor in the 
amounts we have heard discussed in this trial? 
A Yes. 
Q And anyone else? 


Anyone else as a subordinated lender? 


Q Yes. 
A 


I don't remember, sir. 

(9) What about the investment of your brother 
Sean's estate? Was that still invested in the firm in 
August? 

A As I recall it was, sir, yes. 

Q Do you know the amount of that investment? 

A No,sir. 

Q Do you recall how Murray got that $1,600,090 
that was invested in subordinated account in Auaust? 

BEEBE: Objection, your Honor. 
Irrelevant. 
THE COURT: Come around to the side bar. 
(At the side bar) 
THE COURT: Mr. Brooks, where does this 


take you if you can Gepending on what answer you det? 
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MR. BROOKS: two thinos. It shows the 
@McDonnell family was so heavily invested they didn't 
d@are suggest that «he firm be closed because the family 
‘ would go down the drain, and it shows that Murray was 
putting money in the firm in April when I believe the 
. plaintiffs clain things really looked bad, and 
which we disagree with. 

THE COURT: Your question was where Murray 
got the money ; isn't it? 

MR. BROOKS:. It will show he went out and 
borrowed it. 

THE COURT: Onthe street? 

MR. BROOKS: From Citibank. 

THE COURT: Overruled. 

(In open const jury present) 

MR. BROOKS: Perhaps you could read the 
question, Mr. Reporter. 


(Question read) 


A Yes, sir, I seem to recall that he borrowed 


the money from 2 bank in New york. I don't know which 
one. And put it in his -- personally borrowed the money 
and put it in his subordinated account. 

Qo Do you recall when he made the deposit to his 


subordinated account? 
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J.F.McDonnell,Jr.-cross 
I have no knowledge, sir. 
Had it been before August? 
A I don't have any knowledce of that, sir. 


QO After it was all over and McDonnell had 
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entered liquidation, did you ever make any complaint 

to your brother Murray about what you now claim was 

fraud worked upon you inthe spring of 1969 in connection 
with your purchase of your approximately $20,000 worth of 
voting stock of McDonnell? 


A Mr. Brooks, after this occurred there was 
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considerable animosity between my brother Murray and 
myself, and I would have to state that I had no conver- 
sation with him. 

Q How about brother Morgan? Did you ever 


complain to him about the fraud that you claim was worked 


| 
: 
! 
| 


upon you in that spring? 
A Yes, sir, I discussed it many times with him. 
Q Did you ever sue Morgan? 
A No, sir, I never sued Morgan and there 


wouldn't be the slightest reason for ever doing so. 
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How about Murray? 

That's a matter of personal choice. 
How about the estate of Tom McKay? 
No, I never eoneidered i. 
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J.F.McDonnell,Jr.-cress 524 

a. Did you ever make any complaint ‘to the New 
York Stock Exchange that you thought McDonnell had de- 
frauded you? 

A Through my lawyer, ate, 

Q . In this lawsuit? 

Yes, sir. 

Q No other way? 

A No, sir. I don't think I would xnow how 
to do it, other than in that way. 

Q When you filed this lawsuit in which, among 
other things, you are ‘sitet a claim as trustee, do you 
recall calling vour bentiies eeecky and telling him, in 
essence, "Don't worry, I am not going to sue vou"? 

A No, sir, I don't recall that. 

Q Let me show you this and ask vou if it 
refreshes your recollection. 

MR. BROOKS: Can I describe what I am 
showing him? 
THE COURT: No. 

Would you read that, please? (handing) 

This appears to be -- 

THE COURT: No. Does it refresh your 
recollection. : 


A Where the check mark is? 
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J.F.McDonnell,Jr.-cross 
Q Between the red slashes is the material 
that I think you might refresh your recollection from. 
A No, sir, it does not. 
Q It does not refresh your recollection? 
A No. 
MR. BROOKS: I have no further questions, 


your Honor. 
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BY MR. STEIN: 
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Q Mr. McDonnell, you vere here in the courtroom 
several days ago when you heard wou sister Mergeret Mary: 
tastify in this case? i 

A Yes, sir. 

Q Did you hear her give testimony -- that is, evidends 


dnethis case -- that in her view brother Murray made a 


PTLD PES RCS 


terrible mess of things at McDonnell & Company in 1969? 
- A. I believe I did, sir, yeSe 
+ Q and didn't you also testify this morning that 


everything was in a shambles during 1969 -- that-is, 


| 
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‘at McDonnell & Company? 

A I believe I made that statement, sir, yes. 

Q Now, do you share your sister Margaret Mary's 
view of Murray’s conduct of McDonnell & Company, that he’ 
made a terrible mess of things? 

A I wouidn ‘t want to single out Murray McDonnell 
as being the ‘sole source of this, no. 

Q Do you think Murray McDonnell made a terrible 
mess of things? 

aR He was the chairman of the board and chief 
executive officer, and he obviously must have contributed, 
sire : : 
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J.F. McDonnell,Jr.-cross 
Did he make a substantial ccntribution? 

A I think so. 

Q You just told Mr. Brooks that you have never 
made any claims against Murray alleging that he cefraudad 
you in some way. Do you recall that testimony? 

A Yes, sir. Any legal claims? 

Q That's correct. And you said, I believa, a minute 
or two ago, that this was a matter of personel choice, 
is that correct? 

c Yes, siz. 
Q You made a claim in this receivership preceeding 
in Delaware, have you not? 

A Yes, six. 

Q So you exercised your-personal choice to sue 
the receiver of McDonnell & Company, Gidn't yor? 

A Well, six, I was advised by counsel that I would-- | 
if I didn't make my claim to the receiver that I would ba | 
making a legal error, and forfeiting rights, would you call ‘ 


or something. like this. 


Q Did somebody compel you to sue the receiver or 


A Well, Mr. Stein, you are presupposing, I think, 


that I know -- 


} 

| 

did you exercise a choice to sue the receiver? | 
| 

i 

i 


Q The question can be answered yes or no, Mr. —— 
SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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A I don't know that I sued. Did I sve the hashes | 
or did I file a claim with the receiver? 

Q Iwill take it either way, Mr. McDonnell. you 
exercised a personal choice, did you not, in filing the 
claim against the weciuadt 

I was under advice o£ counsel, sir. 


And that was your choice, was it not? 


A 
. 
A Under advice cf counsel it was my choice. 
Q 


And it was your choice not to exercise any 

right to sue your brother Murray. Trat was a personal choice: 
was it not? 

A That's right. 

Q And you exercised a personal choice not to sue 
‘your brother Morgan, didn't you? 

A Yes, sir. 

Q Is it your view, Mr. McDonnell, that an investment: | 
in a brokerage firm involves a high desree of risk? : 

A Yes, vir. 

Q And did you ever have occasion to share this view 
with your mother? 

A No, sir. Only insofar as her subordinated account 
is concerned. a 

Q Weil, did you aiek tell your mother that in ver 
view investment in any brokerage firm inolves a high degree 
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No, sir. 
You never told her that?, 
No, sir. She wouldn't have understood this. 
Do you recall, giving evidence in this case 
on April 13, 19737 Did you testify in a depositic™? 
A Yes, sir. Certainly I did. 
Q Did you ever say to your moner that you think 
it would be inadvisable for her to invest in a brokerag® 
firm? 


A I think I tole her it was inadvisable to sub0oTe ine 


| 


her account, nibs is tantamount to the sare thing. 
Q and did you tell her why you thought it was 
inadvisable? 
A I think I told her that subordinaticen was a no-no. | 
Q Did you ever tell ber that capitalization of 
‘membership firms of. the stock exchange is fictitious and 
poor financing? : 
I made that statement many times, sir, and waether | 
it to my mother or not I den't ‘ena 
ee believe that? 
Oh, yes, sir. 
Can you tell us why you entertain that belief? 
Yes, sir. I think I can euhate it this way. 
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When you form a corporation and you invest money in it 

you put money in common stock. It then beccmes what I 

describe as permanent capital. Of course, you may he 

to borrow some money, also to ees corporation, 

generally speaking it is prudent and safe to be sure that 

the amount of peeks naecat you put in far excecds the 

amount of debt that is allowed to go into the cerporation. 
Now, in the case of many brokerage offices in tha 

Uited States they have very little permanent capital and 


a great deal of debt or apparent capital. I have used the 


“term phony capital because. the New York Stock Exchenge 


allows this debt to be classified as capital, and I don't 


see eye to eye with that concept of the New York Steck 


Exchange. 


Q This reasoning that you have just givan us, did 
you ever advise your mother of that reascning? 
A Mr. Stein, I have tried to explain it very simply 


to the jury, and I am sure my mother would never get tjis. 


‘¢She is 81 years of age. 


Q I understand that, Mr. McDennell, but did you ever 
give her the benefit of your wisdom in this area? Did you 
ever advise her? 

A I dai'’t believe so, sir. 


Q Page 41 of your deposition in this case, you 


SE sterner eterna” emerges armenian es: 9 
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were asked: 
"Q Did you advise your mother of your reasonin;?" 
referring to the reasoning that you just gave? 
“A Yes, I must have. X think I did. I am not sure 


she would understand but I think I would heve told her 


that." 


sae eee eee LE et NE AL ts 
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Does that refresh your recollection you did 

tell your mother? 

A Yes. 

Q So you told yair mother, didn't you? yes or 
‘no, did you or didn't you? ! | 

A Yes, Mr. Stein, I suppose that thet is right. 

Q You gave some testimony I believe yesterday 
that at the request of your brother Morgan ycu akenndga 
a meeting with some officials of the New york Stock Exchange 
in May of 1969 at McDonnell & Company. Do you recall that? 

A ves, siz, = do. | 

Q And do you recall your testimeny yesterday 


that your brother Morgan told you that a Mr. Bishcp was 


a violation of the net capital rules? 
A Yes, sir. 


Q You testified yesterday concerning that meeting 


with the ‘stock exchang: in New York. You testified that you 
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mdh7 J.F. McDonnell,Jr.-cross 
made a statement that “This is a poker gence." 
Who did you make that statement to? 

A To the court, sir. 

Q I understand that. Fut going back to 1969, 
to whom did you say that “This is a poker game"? 

A I don't believe, sir, that I -~ I may or may not 
have used those particular phreses, I ccon*t know, but I 
certainly got across the impression to Mr. O'Brien and 
to my brother that I thought this was a game of biutf. 

Q Do you recall using the words “This is 2 poker 
game" yesterday? 

A I think I Go, sir, yes. 


Q And do you recall your testimony ir this case 


yesterday, page 268, in respect to this meetings with the 


stock exchange: “Yell, men, this is 2 poker game right nov. 
I think we should cet across the impression to Mr. Bishop 
that perhaps I would put some money in. How much €o you need" 
Do you recall that testireny? | 
A Yes, sir. 
Q Mr. McDennell, you really weren't considering any 
investment in McDonnell & Company in May of 1969, were you? 
A I don't think':so. 
Q But you wanted to give the impression to Mr. 


Bishop, a vice president of the stock exchance, that may'-c 


J.-F. McDonnell,Jr.-cross 


: 4 
| 
you were? 
A Yes, I think I was trying to give-- | 

Q you wanted to mislead Mr. Bishop, didn't you? | 


A No, sir. I was trying to buy time. 


Q The way you were trying to buy time was to 


= 
| 
| 
| 
| 
| 
| 
| | 
! 


deliberately mislead him in the belief that you were thinkiny 
about making an investrent, isn't that a fact? 

A Yes, sir, I think you are probably fairly accurate: — 
in your assessment. Q& the other hand, it, doesn't ornckess 
the fact that I might have made an investment. 

Q Iwill accept your answer, Mr. McDonnell. 

A I beg your pardon? 

Q I said I will accept your answer. 

In fact, by the time you got to this meeting 
in May of 1969 you knew that the ccmpahy was in extreme 
financial difficulty? | 

A It would like getting a telephone call that the 
house was on fire. That's the first knowledge. 

But you knew, didn't you? 

Well, sir-- 

You knew the house was on fire, didn't you? 
Because I got the telephone call. | 

All right, I will accept that, M™. McDonnell. 
Thank you. | 
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J.P. McDonnell, Jr.~cross 
Q Ard you were going to make an investment in 
this company, this house that was on fire? 
A Well, one never knows what the circumstances 
ere until ycu go and find out. 
Q - After you found out that the house was on fire, 
as you have put it, you went around to other people and you 


tried to interest them in making an investment in the 


: company, didn't you? 


A My Sokedecis would stand from yesterday, sir. 
Q Did you speak to Max Fisher? 
A r testified to that to Mr. Brooks yesterday. 
Q . Did you try to Licerent Max Fisher in making 
an investment in this house that was on fire? 
MR, BEESE: Oojection. 
THE COURT: Sustained as to form. 
MR. STEIN: I will withdraw the cuestion. 
Q Did you speak to Mr. Fisher about making an 
investment in McDonnell & Company? 
MR. BEEBE: Objection, your Honor. = think it is 
very repetitious. 
: THE COJRT = if this is a foundation to go on to 
something else I will permit it. 
MR. STEIN: Your Honor, I am trying to probe 


into some of these comnversations with people outside the 


oan 
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J.F. McDonnell, Jr.-cross 
company, potential investors. 
THE COURT: Overraled. Go ahead. 
You said you spoke to Mr. Fisher. 
THE WiTNeSS: Yes, sir. 
TIE CCURT: Next questions 

Q You spoke to Mr. Fisher about the possibility 
of his making an investment in McDonnell & Company? 

A About tne pe sibilixry of his eonsie tie, MeDonrellk 
& Company. 

> a I will zccept that. And I believe oo mencicned 
aman by the name of Meehan, who was a former Governor 
of the New york Stock Exchange, who is now I should say 
the late Mr. Mechan, is that correct? 

A Yes, sir. 

Q What was the p:rpose of your discussicn with 
Mr. Meehan? 

A Well, at the time I would say this was a kind 
of a salvage operation, you know, to see wnether or not 
Mr. Meehan could gather together a group of his friends 
and do wnat could be done to save the ship. 


Q Does that mean that you were soliciting Mr. 


Meehan and anyone, any group that he could put together, 


for the purpose of getting Mr. Meehan's group to invest in 


McDonnell & Company? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


ti tee een RRR AS NE RENN te AIA HSB 


€ 


mdhll J.F. McDonnell, Jr.-cross 

A I don't know what Mr. Meehan would have done, 
sir, because-- 

Q Well, I understand that, we don't know what he 
ne going to be doing. We are talking about your solicitatict 
of Mr. Meehan. 

A I said “Joe, we need help, what can you do, 
can you get together a group of your friencs to see 
hist cculd be done about this." 

Q You knew the company was in trouble and you went 
to your friend Jee and you asked him for money, didn't you? | 

A No, sir, z did not ask him for money. 

Q What aid you ask him for? 

A Help. Very simply, help. 

Q Did you ask him for help that involves financial 
matters? 

A Well, it has to, sir. 


Of course it does. 


! 
| 
i 
| 
| 
| 


It involves the whole ship was going down, it 


to be. 


I agree. Andi the company needed money, didn’t it? 


The company needed money. It neeced management 


: 
| 
| 
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MR. STEIN: Can we mark for identification as 
Receiver's Exhibit B a letter dated December 30, 1966, 
written to the New york Stock Exchange by Thomas A. McXay, 


McDonnell & Company, Incorporated, to which is attached 


a document entitled "Subordination Agreement," consisting 


of some 15 pages plus acknowledgments. 
(Defendant Receiver's Exhibit B marked for 
identification.) 
Q Mr. McDennell, would you be good enough to 
look at the attachment to the letter that f have just 
described for the record, the attachment. Star+ with the 
second page. 
Can r read the letter first? 
Yes. 
Because I have never seen it before. 
(Reading) 
All right, sir, £ have the second ae now, 
Q Do you recognize that document as a subordination 
agreement? 
A rt has the title “Subordination Agreement” on it, 
sir, but I have never seen it in my life before. 
Q Now, wouid you be good enough to turn to what 
would be page 15. It comes just before the acknewledgmant ti. 


A I don't have a page number, sir, but are you 
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talking about the me with sik biotueent 

Q I am talking about the one with the executions. 

A Yes, sir. 

Q Do you recognize the signature of Anna Murray 
McDonnell on ‘that page? 

A Yes, I would say that's her signature. 

MR. STEIN: At this time I offer Receiver's Exbibit:, 

B in evidence. 


MR. BEEBE:. I would just like to ask counsel 


cone jms sal cet art a ce te an iceland laa ttle oe sett OR IR ets 


whether it is counsel's position that this is the operative 


subordination agreement as far as the mother, Anne MeDonr:11, 


is concerned? 
THE Pr: (Mr. Stein, do yeu knew that? 
MR. I am net in any position to make 
that representation, your Honor. 
MR. BEEBE: Then I fail to see the relevance. 
MR. STEIN: Tt does appear to be a subordination 


agreement that was signed by Mrs. McDonnell. The signature 


es in Selly ta at a wm 


has been identified. 

THE COURT: What position do you take, Mr. Bee!:, 
with regard to the covering letter? 

MR, BEEBE: It is not addressed to this witness. 
I think the two go as a package. If that is their 


position that the attrched subordination agreement is ‘it 
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rdh3 "J.P. McDonnell, Jr.-cross 
operative, then I see the relevance. , 
THE COURT: ‘They don't take that position. 
I am prepared tO admit the signature of Mrs. | 


McDonnell, Sr. but there is no competent identification 


of the covering letter on this record. 


Honor, so let me amend the office so as to exclude therefra: 


4 


the cover letter. 


\ 

! 

MR. STEIN: I would have to agree with you, your : 
‘¢ 

H 

: 

t 


THE COURT: The agreement will be marked B-1 in 
evidence and the cover letter will remain marked for 
identification. 

Q Mr. McDonnell, you can disregard the letter. 
Look at the first page of the subordination agreement. 
(Defendant Receiver's Exhibit B-1 canetvas 
in evidence.) 7 

MR. STEIN: With the Court's permission I am goii.g 
to read a three-line definition of expiration date. . 

“Expiration date shall mean, one, the hundredth 
day following the Gate on which the owner delivers written 


notice to the corporation demanding termination of this 


agreement." 


Q Mr. McDonnell, did you ever advise your mother 
that she could terminate the subordination agreement on 


a hundred days’ notice? 
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A sir. I have never seen this decument in my 
life before. 
MR. r move that be stricken. The questinn 
was answered. 
THE COURT: I think he has already answered that 
once and the answer to your question is no. So the record 
is unaltered. 
MR. STEIN: Thank you, your Honor. 
MR. BEEBE: Could we read the rest of that passage 
THE COURT: Why don't you save that for redirect. 


Q We were listening to some testimony this mornin, 


about a man named Tom McKay. Mr. McDonnell, is it your 


position that you purchased some shares of steck from Tom 


A No, sir. 


| 
| 
‘ 
| 
. McKay? : 


Q Is it your position that the shares of stock 
which you are claiming you were defrauded into buying came 
somehow from Tom McKay? i 
A = ‘Indirectly, sir. 

Q Well, isn't it a fact that you testified yesterday 


that you ended up with Tom McKay's stock in icDonnell & 


A It would appear from the minutes of the beard of 


directors of McDonnell & Company that that was the case. 


| 
| 
| 
| 
| 
| 
| 
Company? | 
| 
| 
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It is a fact, isn't it, i=- McDonne 11? 
A It would appear from those minutes that that 
was the case, sir. 
Q you paid 21-o00d thousand dollars; is that correct, 
for that stock? 
A 20,000 something. 
Q I believe $20,718, excuse Me. 
Yes, sir. 
Who got the money? 
McDonnell & Company- 
Tom McKay's estate never got the money? 
AlL I know is my account was debited, and 


debiting one's account the money has to go to McDonnell 


i en ane Se TT 
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& Company. If jt was credited to someone else's account, 


I don't know. 
Q pid you ever find out that Tom McKay or his eutate. 

ever ended up with your $20,718? | 
A It appeared tnat way from my reading of the oe 

of the board of directors" meeting held at McDonnell & 


Company that counsel gave to me later on. 


Q When all is said and done, McKay ond his estate 


after he died ended up with your money? 


| 
: 
1 
i 
{ 
| 
! 


THE COURT: I sustain the objecticn. I sustained 


| 

{ 

the objection to that the last time it was asked. ; 
! 
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_J.F. McDonnell,Jr.-cross 
Q Do you claim that Tom McKay scmehow plays 
a role in this -ileged fraud upon you? 
Go < claim it, sir? 
Yes. 
Yes, sir, I. do. 
Q Did you ever, by yourself or represented by 
an attorney, make a demand on Tom McKay or Tom McKay's 
estate? 
A No, sir. 
_  & ‘Was that a matter of personal choice? 
No, sir. 
Were you ever advised not to make such a Cemand: 
A I don't believe so, sir. 
Q What did McKay do or say which leeds you to 
make the claim that he defrauced you? 
A He furnished me with some financial information 


on McDonnell & Company which I subsequently found out was 


- false and misleading and had major omissions therein. 


Q What did he furnish you? 
A I don't have the exhibit here today, sir. It 


was here yesterday. 


MR. BEEBE: Your Honer, I think we have gone over 


this.area. I object. 


THE COURT: Js this the materials you were furnish. 
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after one of those lunchecn meetings? 

THE WITNESS: Yes, your Honor. Mr. McKay went ma 
a whole package of materials and we had it here yesterday. 

Mi, STEIN: I think I am entitled to probe as ta 
exactly what he had. 

THE COURT: I éhousis: we had yesterday for 


about a half an hour. 


MR. STETY: Your Honor, I will be brief, I prom 


Can we have those materials, please? 
MR. BEEBE: The exhibits are right there. 
Q Mr. McDonnell, tell us what he furnished you with.i 


A He furnished me with a lot of historical data. 


He furnished me with certain financial data purporting to 
set forth the financial cendition of McDonnell & Company. 
He failed to include a great deal of pertinent information 


that --uld have frightened the life out of me had I seen it, 


and I would under no circumstances have purchased my stock 


had I known the existence of that material. 


@ 


Q Now, there was seme testimony this morning that 
one of the documents that you somehcew came into possessiou 


of was a statement of financial condition. Do voumcall 


that testimony? 


A Yes, sir. 
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Q Did Mr. McKay furnish you with a statement of 
McDonnell & Company's financial conditicn as of any date: 

A There is some confusion, sir, as towhether 
Mr. McKay sent me that particular statement or whether 
I received it in the mail with my statement. I don't ened 
which. 

Q- You don't necessarily claim that Mr. McKay gzuve 
you that statement of finekoiel condition, do you? 

A Jt is unclear, sir, in my mind. 

Q Was it unclear in your mind on May 22, 1970? 


t 
A I fail to see the significance of the date, sir. 


Q Well, I suggest to you that on May 22, 1970, ycu 


told the receiver that Mr. McKay forwarded you certain 
materials and you list the materials he forwarded to you 
and you say, "Claimant also obtained a éentaent of 
financial condition dated October 31, 1968, which is attachov 
hereto as Exhibit G." : 

So ae knew on the date you wrote this ovt for 
the liquidator, May 27, 1970, that you had been furnished 
with a statement of financial conditien; isn’t 

A Well, ZX was furnished with such a statement, sii, 

yes, There is no gun etion about it. 


Q Well, were you furnished-- 


A What you are trying-- 


& 
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J.F. McDonnell Jr.-cross 

Q I am not trying to do anything, Mr. McDonnell, 

except get at the truth. 

MR. BEEBE: Objection. 

THE COURT: Sustained. Let's just put questions. 

Mx. McDonnell, just answer the questions and 
then there will be redirect examination. Just stick 
with the questions. 

Q Now, let's go back to January of 1969 for a 
moment. Did you cn your mother's behalf or did you advise 
your mother that perhaps someone ought to seek intceeatien 
about the condition of McDonnell & Company in connection 
with the subordination of her securities? 

A No, sir. | 
Q Did- you:ever com? to the decision and gc eae ian 


your mother that you ought to dispense with an investigation 


that the New York Stock Exchange was responsible for the 


investigation of McDonnell & Company,since it was a member 
firm? 


i 

' 

i 

| 

' 

i 

of McDonnell & Company at that time because of your beliré | 


A That's a long question, but I think my answer is | 
Q Well, did you dispense with an investigation | a 


A Dispense is a verb. I didn't take that action. 
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Q In other words, there was no investigation, 


was there? 
No, sir. 


And what was the reason why there was no inves: i- ' 


There was none called for. 


Could you explain why there was no investigation 


called £for? : 


ta ea cemented lett tant nia aBoantie 


A Well, I had absolutely no reascen to suspect 


that anything was wrong when she subordinated her account. 


Q Well, did you ever share with ker the 


| 
A 
‘ 


the New York Steck Exchange was responsible for the 


investigation of McDonneil & Company since McDonnell & 


Company was a member firm of the stock exchange? 

A Oh, yes, sir. 

Q Therefore, you personally were not ccncerned 
whether McDonnell & Company was meeting its capital requice- | 
ments in early 1969, were you? 


I wasn't drawing that inference at all, sir. 


cee cease secon Detain test ms 6 Aart we on ta 


Well, were you concerned? 

During 1969 I was concerned. 
How about in January of 1969? 
XI didn't know of the problem. 


Well, was it your view in January of 1969 that 


J.F. McDonnell,cr.-cross 
the stock exchange would stand behind the obligations 
of its wember firms such as McDonnell & Compeny? 

A Then and now, sir. 

Q That's your personal opinion, = take it? 

A Yes, sir. 

Q Mr. McDonnell, would you look at Exhibit 
for a minute. 

A Yes, sir, I have it. 

Q You have it before you? 

A Yes, sir. 

Q .dust so wa know we are looking at the same decusant. 
that's entitled "Receivership exception and instructions 
scheduling for notice"? 

A Yes, sir. 

Q I bdieve you testified yesterday that although 
the receiver is allewed the estate's claim on the Cebenture, 
the estate has not received payment; is that correct? 

A That's correct, sir. 

Q Do you know if the claim was allowed and Given th 
status that was asked of the cecetvers on did the receiver 
relegate the claim to a lower status? 

A I am unable to answer the question, sir. Ny 


attorneys received this, so I don't know. 


Q If your cla’m was allowed you must have concluded 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY !QUARE. NEW YORK. N.Y. — 791-1020 
{ 
— cametiteiccnaatale ct anemones eaiiataataias 


erence cece See MaMa ena RSA add ase a OR GN AEDS 2D AM IR i AMAR. 
“ i 


2 


réhl2 J.F. McDonnell, Jr.-cross 
that the receiver has done everything for yceu that you 
could have asked the receiver to do in iaw? 

A That doesn't follow, sir, at all. 

Q Would you tell me why it doesn't follow? 

A Well, —s I don't know anything about 
receiverships or claims by receivers or anything else 
that. I really den't know anything about it. 

Q Did the receiver accept your claim? 


A Apparently. | 


: 

i 
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J.F.McDonnell,Jr.-cross 
Q You have no claim against the receiver riaqht 
now, T take it? 
MR. BEEBE: Objectioi. That's a lecal 
question. 


We are trying to get to the bottem 


THE COURT: I'm not ns whit the bottom 
is that you are trying to get to. Come up to the side 
bar, please. 

(At the side bar) 

THE COURT: Mr. Stein, where are you aoing 
with this? | 
: MR. STEIN: ‘It's vie misleading for the 
jury, I think, your Honor. There was testimony yesterday 
that the receiver allowed his claim. 

THE COURT: But never paid hin. 

MR. STEIN: ‘and never paid. him. Thet 
just isn't a fact .and I want to Meta at out. The 
receiver cid not allow his claim. The claim was made 
und it was allowed as a subordinated lender, which is a 


lower category than a general creditor. 


THE COURT: Isn't the problem you are facet 


with that this gentleman doesn't know the legal in's 


and out’s of this anc you are talking to him as if he 
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were a lawyer on this and he isn't? Show him a piece 
of paper which may acknowledge the situation. 

MR. STEIN: I can do it with a ecocument or 
through some other witness later on. 

THE COURT: You want to stipulate on the 
record that's what happened? 

“MR, STEIN: I think we could. 


MR. BEEBE: You mean stipulate it was not 


THE COURT: It was reduced or vlaced in a 
category of a subordinated lender and I take it there 
was not much money around to reach that category. 


MR. STEIN: That's what happened. I don't 


_ think anyone intentionally misled the jury. 


MR. BEEBE: It says here "The claim is 
allowed as follows," and then it wasn't paid. I don't 
think the jury is confused at all. I think everyone 
knows what happened. 

THE COURT: Mr. Stein wants to make it clear 
there was not enough money to reach this category. He 
wants to do that and I think that's fair onomii. 

MR. STEIN: Nobody has been paid, nobody 
in any category has beer paid which will be a matter of 


proof, of course. 
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MR. BEEBE: I guess my problem is that a lot 
of the argument in opening statements went to how poor 
this defendant Mr. Stein represents is, and a lot of his 
opening statement now is coing to be used in summation 
to say that, and he may read the stipulation then. 

It was allowed, it was allowed in this 
category, allowed in exactly the snoont claimed and then 
it wasn't paid. I think that's perfectly clear. 

THE COURT: You will have to avait some 
other time with some other witness then. 

MR. STEIN: All sight. your Fonor. 

(in oven court) 

Q Mr. McDonnell, will you be good enough to look 
at Exhibit 19B, where it states, "Your elaim is allowed 
as follows: subordinated lenders,” and then an amount of 
$312,622.97. Do you see where I mean? 

A Yes, sir. 

Q Did you make a claim as a euberatnabed 
lender? That is, did you on behalf of the trust 
make a claim as a subordinated lender? 

A Yes, sir. This is it (indicating) . 

Q It's your testimony that you made a claim as 


a subordinated lander? 


A I mede a claim as a trustee for the debenture 
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J.F.McDonnell,Jr.-cross 
that my father had. Now, subordinated lender, no. T 
don't think this is -- not in the sense that subordinaticun 
is to all of the other subordinations as such. 
That's a highly technical thine. 

Q Mr. McDonnell, based on this document vou 
would agree with me, would you not, that the receiver, 
Mr. Stargatt, has’ allowed your claim, you as trustee, 
as a subordinated lender; you would have to agree with 
that, would you not?. 

> 4 I would have to agree that is the lanquagde 
put in on this piece of paper but the description I 
would not agree with. He has allowed a claim of 
$318,000. 

Q You have a disagreement with the way the 
receiver has handled the claim that you have made on hehalf | 
of the trust?- 

A No, sir. 

Q You don't have a disagreement? 


A I disagree with the description thereof. 


cmenceveemrasanen-+ mimetic te > saa: ae Owe ae ae 


Q And you don't agree that the trust has a 


subordinated claim against McDonnell & Company 


receivership; is that correct? 


a8 ne ne ee ee 


MR. BEEBE: I object, your Horor. These 


are just legal questions where we have Exhibit 11 in 


ee ee ewe nme oe 


rdr J.P.McDonnell,dJr.-cross 
evidence. 


THE COURT: Yes. This is getting us no 


MR. STEIN: Just one or two questions, your 
Honor. 
THE WITNESS: Am I instructed to reply, sir? 


THE COURT: Go ahead. One or two questions 


Q I take it that you disagree with the 
receiver's characterization of your claim, as you dis- 
agree that you as a trustee represent a subordinated 
lender? 

A That's correct, sir. 

Q Now, you also testified yesterday, I believe, 
that the trusts claim as a subordinated lender has not 
been paid, is that correct? 


A Again, you used the word as a subordinated 


Has the trust claim been paid? 
That's better. No, sir, it has not. 
Q Are you nine of any other claims made by 
lenders or creditors of McDonnell & Company, are you 


aware whether any of these claims have been paid by the 


receiver? 
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BEEBE: Objection, your lionor. 


sate oe se 


Irrelevant. 


ax 


THE COURT: If you will stay with his 


th aie Sse 


category I will overrule that objection. 


STEIN: I will stay with his catecory. 
sir. 
STEIN: I have no further cuestions. 


CROSS-EXAMINATION 


ck ats Bees ces em anette encanto 


BY MR. LOFLIN: 

Q I am handing you what has been marked in 
evidence here as Defendanc New York Stock Dxchange Exhihs¢ 
V as in Victor. 

Mr. McDonnell, you have in front of you 
Exhibit V in evidence, and I invite your atten*ion to 
the upper richthanu corner. Is there reference there tc 
the fact that McDonnell & Company belongs to various 
stock exchanges. 

A Yes, sir. 

Q What stock nenhancns are referred to there? 

A The New York Stock Exchange, the American 
Stock Exchange and other leading stock exchanaes. 

Q Can you supply the details as to the other 
leading stock exchanges, can you name any of the others 


‘that McDonnell & Company belonced to? 
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A No, sir, not that McDonnell & Company belonned 
to, I could not. 

.@) I take it that you would agree that McDonnell 
& Company belonged to the New York Stock Fxchange, the 
American Stock Exchange and other stock exchanges? 

A I would have to agree that their letterhead 
said that, yes, sir. 

Q But you don't know what those other exchancres 
may have been? 

A No, sir. 

Q There is no doubt in your mind they belonaed 
to the New York and the American? 

A That is correct. 


Q You don't dispute that they belonged to some 


other stock exchanges but you don't kncw what they are? 


A Right, sir. 

Q I take it you have heard of the Midwest 
Stock Exchange? 

A Yes. 

Q And the Pacific Coast Fxchanoe? 

A Yes, sir. 

Q And the Philadelphia-Baltimore-Washington 


Exchange. 


A 
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Q Do you know whether McDonnell & Comnanv 
helonqed to any of those? 
A Ne, sir, I don't. 
Q There are more stock exhcnacges other than 
the two that are involved in this lawsuit? 


Yes. 


And McDonnell & Company belond to some of 


That's what their letterhead said, sir. 
You don't doubt it, do you? 
i 8 have no reason to doubt it. 
Q I am placing before you Plaintiffs' Exhibits 
13 and 14. 
With reference to Plaintiffs' Exhibit 13, 
I think that has previously been referred to as your 
application for Allied membership in the New York Stock 
Exchang?; would you agree with that, Mr. McDonnell? 
A Yes, sir. 


Q By the same token, Exhibit 14 is your 


an eae etal aoe ts Net tli i lt ae eh aris eid Ste 


application for allied membership in the American Stock 
Exchange? 

A Yes, sir. 

9 I believe you testified that before becoming 


an allied member of the New York and American $tock 
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Exchanges you came on to New York and took a course 
to learn certain information necessary to take an 
examination; is that right? 

A That's correct, sir. 

Q In the course of that preparation for the 
examination did the study include such things as the rulen 
and constitution of the stock exchanges? 

A I believe so, sir. 

Q And many other matters as well? 

A many other, yes, sir. 

Q all of this was to prepare os for 
your responsibilities as a branch member and allied 
member of these exchanges? 

A Yes, sir. 

Q Now, I invite your attention to the signature 
page on Exhibit 13 and the paragraph immediately above 
the signature I am going to read two sentences from. 

"I further state that I have read the 
constitution rules of the board of governors of th- ‘lew 
York Stock Exchange and I hereby make application to 
become an allied member of the exchenge. I hereby 
pledge myself to abice by the constituticn and rules 
of tne board of governors of tha New York Stuck Exchanae, 


as the same have been or shall be from time to time 
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amended, and by all rules and regulations adorted 


5 * x 
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pursuant to the constitution. This pledae to become 
effective in the event of and forthwith upon the aporoval 
of this application." 
Now, you signed this document, didn't you? 

A Yes, sir. 

Q And I take it you knew that as part of this 
document ths “ew York Stock Exchange was qoing to relv on 
_ the reprsentations I have just read? 

A Gh, yea, sir. 

Q And the same would be true, I take it, of 


the Exhibit 14? I will read a line or two from that 
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document, Exhibit ‘', in its first paragqravh states: 

"Tn consideration of your granting to me the 
status of allied membership in the American Stock 
Exchange in accordance with article 4, section 1 (b) 


of the constitution of the exchange, I hereby pledge 


° 


‘ myself to abide by the constitution of the exchange as it 


hes or shall be from time to time amended, and by all 
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rules adopted pursuant thereto." 
You made that statement, did you not, Mr. 
McDonnell? 
A Yes. 


And you intended the American Stock Exchanac 
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J.F.McDonnell,Jr.-cross 
to rely on that representation? 


A They made the statement, I siqned 


Q You knew they would rely on it in considering 
you as an applicant for allied membership? 

A Yes,sir. 

Q Thereafter I take it both exchanges in fact 
approved your application, so you were able to take on 


your position in Detroit? 


A That is correct, sir. 


Q Just one or two questions about the Detroit 
office of McDonnell & Company in Detroit: 


Was it a series of small offices, one larce 


room? 


A It was a large center area such as we have 
here and then on either side of the center area were 


small individual offices. 


Q Did you have a library there? 


A No, six. 

Q You spoke in your direct testimony at one 
point of going somewhere in that office and consulting 
the rules of the exchanges. Were those kept in some 


particular place? 


A Yes, sir, they were. 
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Q So vou had available to you the constitution 
and rules of the exchanges that McDonnell & Company 
belonged to, is that correct? 

A Yes, sir. | 

Q So you could consult them from time: to time? 

A Yes, sir. 

Q Now, at. any time before making any invest- 
ment in McDonnell & Company did you personally consult 
with any representative of the American Steck Exchanae? 

A No, sir. 

Q : Did you: -have any correspondence with them 
other than your application for allied membership? 

A. Other than my application, no, sir. 

Q After you made your investment in McDonnell 
& Co., did you have any caraonal consultation with 
any officer or empl-yee of the American Stock Exchange? 

A No, sir. 

Q Did you have any correspondence with then, 
send them anything os receive anything from them? 

A Not to my recollection, sir. 

Q Is it fair to say that no one at the 


fe eudean Stock elenee ever advised you one way or the 


other as to whether or not you should invest in McDonnel) 


& Company? 
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That is fair to say. 
MR. LOFLIN: I have no further questions, 
your Honor. 
é THE COURT: We will take our luncheon recess 


and resume at five minutes of two. 


(Luncheon recess) 
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AFTERNOON SESSION 
1:55 p.m. 

“(15 oats court;jury present) 

J A MES Pre MC DONNEL 
resumed. 

MR. BEEBE: Redirect, your Honor? 

THE COURT: Please. 
REDIRECT EXAMINATION 


BY MR. BEEBE: 


Q Mr. McDonnell, on cross-examination by Mr. 


Stein you were asked, among other things, if you had 
brought any claim against Murray McDonnell or Morean 


McDonnell. Ro you'know if the receiver has broucht 


any claim against Morgan McDonnell? 

A No, sir, he has not. 

Q Do you know if he has brought any claim 
against Murray McDonnell? 

A No, sir, he has not. 

Q Mx. Stein also asked you concerning conver- 


sations you had with Max Fisher and Joe Meehan. Do 


t 


_ you recall that questioning? 


A Yes, sir. 
Q I believe at that time you testified that 


McNonnell & Zompany was a sinking ship, is that riaht? 
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J.F.McDonnell,Jr.-redirect 
Yes, sir. 
@. Did youconceal that view from Mr. Pisher or 
Mr. iain 


A No, sir. 


EE EE EE NY IS SR 


MR. STEIN: Your Honor, I object 
question. I think it's leading. 


THE COURT: I sustain the objection. 


ee 


Q Did you inform Mr. Fisher and Mr. Meehan of 
that view? 

A Yes, sir, X did. 

Q Mr. Stein also asked you concerning a 
meeting you had with some New York Stock Exchance 
officials around Memorial Day and particularly about 
bluffing. 

A Yes, sir. 

Q Who did you mean at that meeting was 
bluffing? 

A The New York Stock Exchange, sir. 

* 

QO You were also asked on cross~examination 

about subordinated, other subordinated lenders to the 


company, and you asked for a list. 


Rte. ER CN OR A SO EE EE TE Rs ER = oe Maem ee mat 


I show you two documents which we have 


previously marked as 19G for identification. What 


are those? 
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A The first is a letter addressed to the membe:- 


. 
re ee comme 


ship services department, American Stock Exchance, and 
it's signed by Dorothy Oakes, secretary to the corvoration, 
McDonnell & Company, [nrc. 
2 And the second one, sir? 
The second one appears to be -- 
Oo . Instead of having you do this -- 
A Wait a minute. It appears to be a List of 
people who own shares in McDonnell & Company. 
MR. BEEBE: BA offer those in evidence. 
I note that letters that you have referred 


to are dated May 14, 1969, and refer to enclosed lists 


i 
. 


of current stockholders of McDonnell & Company, 
Incorporated. 
MR. BROOKS: I don't recall the puroose 
of this offer. As XY recall the questioninc, he had 
asked for a list of subordinated lenders. X don't 


see subordinated lenders on either of these documents, 


caw eee eee 6 eee mame enn eee 


and I would suggest that this is therefore an improper 
offer on redirect because it's not keyed into the testimony 


of cross. 


ee ee = ee om 


MR. BEEBE: If I could direct counsel and 
his Honor's attention to the last page, there is a list 


of subordinated deberture holders, but I am offering the 
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mdr J.F.McDonnell,Jr.-redirect “565 
entire document because it lists or purports to list all 
the holders of the stock, and the document came, according 
to our notations, from the stock exchange during this 
case. : 

MR. BROOKS: Your Honor, again, I don't 


recall the cross-examination where anything but a listof 


the subordinated lenders was mentioned. 


THE COURT: I sustain the objection at this 


MR. . BEEBE: May we introduce -- I would 
offer in evidence in that case the last page pertaininad 
simply te the subordinated -- I will withdraw that. 

Q Did the subordinated lenders to the 
company have any voting rights? 

A No, sir. 

Q Who were “he voting shareholders of McDonnell 
& Company in May 1969? 

A Well, I obtained a list of them. <I have had 
them in my office. But I can't tell you now who they 
are. 

Q I show you Exhibit 19G and ask you if the list 
attached to that representa that list or a substantially 
similar list ¢ holders of McDonneli & Company voting 


stock by name and number of shares outstanding. 
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A I would say this is substantially what I 
have, yes, in my office. 

MR. BEEBE: I offer that acain. 

THE COURT: On what pe veik testimony does 
his bear? 

MR. BEEBE: This bears on the issue rsised 
and extensively questioned upon of who were the owners 
of this company, was it a family company or was ita 
eoupan indeed owned by many people; and not sinply the 
family. An issuc extensively explored. 

THE COURT: I will admit the exhibit on that 
ground. 

(Plaintiffs' Exhibit 19G was received in 


evidence): 


Q Turning to the list of shareholders, would 


you identify, please, which of ‘those persons holding 
voting stock of the company were not McDonnell family 
members,and how much of the shares they owned of the 
voting stock. : 

A Which were not members: of the family? 

Q ‘Yes, sir. 

A _—s It would be easier to do it -- there are ‘many 


names that are not family. If I aid it the other wav 1 


would only have to mention, you know, family. 
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J.F.McDonnell,Jr.-redirect 

Please do it my way, sir. 

THE COURT: Let's do it the other way acain, 
because the list is in evidence, and you have the basis 
for any argument you want to make from it. : 

MR. BEEBE: Very well, sir. Instead of 
having the witness, in effect, read from the exhibit I 


will just withdraw the question, if I may. 
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“in 1970, as a claim by the trustees under the will. 


Q ‘& the first pege of the covering letter I 


notice there is also an advice to the American Exchangy* 


| 7 that the 300 shares of stock which were the subject of 


examination issued to:you:were issued as of May 12, 196%: 
is that consistent with your recollection of when those 
shares were issued? 

A Yes, sir. . 

Q There was some questioning on cross-examination 
concerning Trial Exhibit 114, and partiai larly paragraph 12 | 
on page 4. As I recall, you testified that this decument 
was prepared, and then was siewes by you and your mother 
| 
XI will read you that sentence that is on parearaph! 
12, and ask a question about it. | 
A “Anna M. McDonnell does not recall ever at any 
time, prior to her receipt of the letter dated August ¢, 
1969, Exhibit 7, having been advised either crally or in 
any other manner by anyone of the purported exchange of the 
Series E debenture for the Series B debenture. James F. 
McDonnell, Jr. is certain that at no time prior to his 


discovery of the letter dated August 4, 1969, Exhibit 7, 


was he ever advised either orally or in any other manner 


‘by anyone of the purported exchange of debentures." 


That's the end of the quote. 


JeF. McDonnell, Jr.-redirect 
Mr. McDonnell, is that true? 

A Yes, sir, that is true. 

Q Coming back te 19G for a moment let me see if I 
can't ask the question about which were not family members 
in a more simplified manner. There is a list of sharehollercs 
of voting stock approximately two and a half page: Zong 
listing names of the voting members. Am I correct that 
all the names that do not have the name McDonnell ir then 
were members of the family? 


A Yes, sir, I think so. 


Q You were interregated on cross-exemination cen- 


cerning what informationves furnished to you by tho various 
2 «changes prior to or around the time you purchased ycur 
stock. Did you receive e»/ letter or other document from 
the exchanges, either of them, the American of the New yYorl: 
Stock Exchange, which notified you to seek out further 
information or, indeed, any information about McDonnell 
& Company before investing in it? : 

A No, sir,.I did not. 

Q Are you acquainted with the term "kncwledeabilit»y 
letter"? 

A No, sir, I don't believe so. 

Q You were asked on cross about your Ceparture 
frem the firm of McDonell & Company in 1945, after keiny 
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there a few saonths, I believe. How long were you there? 
A In 1945, less than six months, sir. 
Q Did you harbor any resentment towards Murray 
after leaving the firm in 1945? j 


A Why towards Murray, sir? I don't believe he waue~! 

| 
WHE COURT: The answer calls for a yes or no. 
Wo, sir. : | 


Did your father trust you after you left the fir:. 


: \ 
Yes,Sire ‘ 


Did yeu have a close relation with him afterwaria®! 
Very, six, yes. ! 
Did he designate you as trustee under his will? 
Yes, oie. 
Was this after you left the firm? 
I don't ee 
Did it continue after you left the firm? 
A Yes, sir. | : 
84 And are you, indeed, trustee under his will after 
he died in 1958? _ | | 
A Yes, sir. | 
Q You were asked about the McDonnell Compeny and ! 


who was runni’ 3 it. Starting in January, 1959, who was the -- 


what role, if any,did Mr. O'Brien play, Lawrence O'Brien? 


j 
i 
| 
i 


A He the title of president, but it was more in name’ - 


| 
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my judgment would be that it was more in name than in fret. | 
Q And was he a member of the McDonnell family? 


No, sir. 


» 


! 
| 
Who succeeded Mr. O'Brien in that role? ' 
Paul meaokata. 

Now, that last name is McDonald, -2-1-c? 

Yes, sir. 

Is he any relation to the family? 

No, sir. 

Was there a man named Harry Lindh? 

Yes, sir. 


What was his capacity? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 


He came in as operations manager. 
Of McDennell & Company? 


Yes, sir. 


mo »y *#O 


And during 1968 and previously was there a man 
named Thomas McKay? 

A Yes, siz. 

Q What was his position? 

A - I would probably describe it as the same ‘position 
that Harry Lindh filled. 

Q Which was what again? 

A Operations manager, but also he was more than that, 
he was an executive vice president, I think. 
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Who was the controller of the company in that 
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What era, sir? 
'68-'69. 


Mr. Rone. . 


aioe eae nee Nee t iaE NA 


Was he a member of the McDonnell family? 


Lenten aid = 


No, sir. 


relia 50 he 


I take it Mr. McKay was not? 
No, sir. 
Q Was there a Mr. Greese who had preceded Mr. Rona 


as controller? 


, 
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A I don't know, six. I never heard the name before. 


Q Was there 2 Mr. Cassidy who occupied any 


position at the company in 1968-69? 
-A Yes, sir. 
Q What was his position? 
A I wouldn't be able to describe that. It was a 
very important -- he was a very important member of the 
“management, as I recall, but I don't know what his title “ine, 
Q Did Owen Jaeger eccupy a menagement position 
at that time? 
OA He-was a man dowmstairs in what we zefer to, 
I guess, as the back office. 


Q And were Mr. Cassidy or Mr. Jaeger members of 


Ged a a, OE tte kl eh AE i 
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the McDonnell family? 


‘ 


A No, sir. 

Q Have you ever been a witness before this trial? 

A No, sir. 

Q There was some examination on cress-examinaticn 
concerning fees to be charged the accounts of MeDoAdell 
& Company and your refusal to pay such fees. What were 


those fees to be paid in connection with? 


eens me nee et RE AES ON EE SE SS OE SN RS ESR AD 


A Investment management services primarily. 


Q Would this have been for yourself and -- who 


ee eee 


were the investment management services For? =? 


A For myself and for the various trusts that pertain! | 
to my personal family. 


Q Did you accept these services and then not 


fees for them? 
sir. 
you accept the services? 
siz. 


that. the reason you didn't want to pay the 


Yes, sir. 


And werefees indeed -- were they charged to you? 


No, sir. 


In that conversation with your mother in Januory 
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mdh7 3.Fe McDonnell,Jr.-redirect 
of 1969, did she ask you for your advice as to whether | 
or not she should subordinate her eccount? | 
oR No, I don't think so, sir. | 
Q you were interrogated yesterday about a suvordiait a 
loan or documents indicating asubordinated loan by your | 
mother in 1961. I believe the name Charles McDonnell 
appeared on some of those papers. At least there was | 
a signature that looked like that. Were you acquainted | 
with any such transaction by your mother before those docuin '. 

were put before you yesterday? | 

A I never heard of it until yesterday here, sir. 

Q In your role as trustee there has been questioning | 
about the substitution of an E debenture for the B debenture 
which on its face said it was-due on December 31, 1968. 

|. Z hand you copy of a document, and ask you if you recognize 
the signature on that. That has been marked as 19C for 
identification. : : 

A I recegnize it as the signature of Murrzy eoecet. 

MR. BEEBE: It is dated November 23, 1968, and 
I offer that as 19¢c in evidence. . 

MR. BRCOKS: Your Honor, isn't this more direct 
tise rather ae redirect? 

MR. BEEBE: This was the subject, your Honor, 


of cross-examination. 


| 
| 
| 
| 
! 
| 
| 
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575 
J.F. McDonnell,Jr.-redirect 


MR. BROCIS: X object to it as not redirect 
evidence. : 

THE COURT: Is there any sponsorshin for 
2 and 3? They are not referred to in the letter, 


MR. BEEBE: I am not sure, your Honor, so I will 


just make it as to the first page. 


THE CCURT: Very well. I would admit the first 


page. 


(Plaintiffs‘ Exhibit 19C received in evidence.) 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLEY $.QUARE, NEW YORK, N.Y. — 791-1020 


a s nS 


.. 8 


ay ort Se Be ee ie eS f Big FS; mS id 7 ‘5 e 
milous sa! + 2 Rta ent ti Sidinctainsinwe eck thd Aine wnte 8 Che tt 


J.F. McDonnell, dr.-xredirect 376 

MR. BEEBE: May I reaé this to the jury. your 
Honor? 

THE COORTs: You maye 

(Plaintiff's Exhibit oe to the jury.) 
, Q. Mr. McDonnell, did you ever receive such a 
letter concersiag’:che subotdinated B debenture? 

A No, sir, I did not. 


Q - At or around December, 1968, did’ ycu receive any 


sa tee nena ttn de antler te 


letter or commnication concerning the 3B denture? 


No, sir, nething. 


& 
Q And you were one of the trustees, were you not? 
A 


Yes, sir. 
Q Do you know if your mother received or sient 
anything at or around that time, she being another tris tea? 
MR. BROOXS: Object to the question, your Emor. 
THE COURT: Either he knows or he doesn't now, 
Overruled. : 
Py XI do not know, sir. 
Q Now, I shew you another document and esk you 
if you recognize the signature, seat on the letternead 
of McDonnell & Company. It appears to be a peck in and it 
is dated January 7, 1969. | ! 
{ 


A It is the signature of my brother, Murray McDonnell). 


MR. BEEBE: I offer that in evidence. 
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J.F McDonnell, Jr .-redirect 
recross 
MR. BROOKS: No objection, your Henor. 


THE COURT: Received...” 


a 
(Plaintiffs’ Exaibit 19E received in evicence.) 


1 aie 
oe 


_MER. BEEBE: May I read it, your Honor?’ 
THE COURT: You may. 
(Plaintiffs' Exhibit 192 read to the jury.) 
Q Mr. McDonnell, did you receive a copy of this 
document in January, 1959, or any time thereafter? 


A No, sir, never. 


MR. BEEBE: 19F has been marked for identification: 


I will offer it in evidence. [It goes with this line. 
MR. L@LIN: No objection. 


MR. STEIN: No objection. — a 


(Plaintiffs' Exhibit 19F received in evidence.) 


(First paragraph of Plaintiffs’ Exhibit 19° read 
to the jury.) 

MR. BEERE: No further questions on redirect, your 
Honor. 

MR BROOKS: One or two questions, your Honor. 
RECROSS EXAMINATICY 4 
BY MR. BROOKS: 

Q Mr. McDonnell, do you know what the term corporate 


control means? 


A Corporate coitrol or comptroller? 
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JF. McDonrell,Jr.-recross 
Corporate control. 
A. No, sir, I don't. It could have a variety of 


teanings, I suppose. 


Q Well, tell me what they are. What would be the 


first one that comes to mind? 


A I never heard the term used as such. 


eee. ee ee ee eee ere ee 


Q You heard the term voting control of the 


corporation? 


A Yes, sir. 


.Q Thats considered a word of art, jen’t it? 


A -. I'm sorry, sir, I didn't realize what you were 
talking abet. I'm with you. 
Q You heard that term, voting control? 
A Yes. 
“Q Is there any doubt in your mind that as cf the 


time Exhibit 19¢ is dated, the people whose names are on 


the list attached, had voting centrol of McDonnell & Company~ 
A I would have to add the percentzges bet I would 
have to egres, quickly, that that is the case. 
Q If you have voting control of the corporation 
it means you can determine the policy of thu: corporation, 


Wee 3 
s 


doesn 't it? 


A It means you can elect the board of directore, 


yes, sir. 


Pear Siren en poe peer enger A SEE HIT Rr ae 
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J.F. McDonnell,Jr.-recross 
And they then control the policy of the 
corporation? 

A Yes, sir. 

Q And hire and fire employees; is that right? 

A Yes, sx. 

Q Now, when you said that you considered Larry 
O'Brien to be a president in name only but not in fact; 
is that correct? 

A Yes, sir. 

Q Well, did that then leave T. Murray McDonnell 
as the chief executive officer of the corporation in 
and about January, February and March of 1969? 

A Yes, sir. 

Q You testified on your redirect that until’ 
yesterday you had no idea of any transaction between your 
mother Anna and your brother Charles in 1971. i 

A Yes, sir. 

Q Have you done anything since yesterday *o verify 
that transaction in your mind? 

A Have I done anything since then? 

Q Yes. 

A No, sir. I haven't heard of it until just right 
now-- again that is. Nothing. 

MR, BROCKS: No further copaviren . 
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J.P. McDonnell, Jr.-recross 
THE COURT: You may step down, sir. 
' MR. LOFLIN: If your Honor please, a few 
questions. 


RECRGSS EXAMINATICY 


' BY MR. LOFLIN: 


Q There is no question in your mind, is there, 
that as long as your brother, T. Murray McDennell, was 
able to exercise his powers, that he was the man who ran 
McDonnell & Company? He was the chief executive officer? 

A That's a difficult question. He was the chief 
executive officer, yes, sir. 

Q Did he act as a chief executive officer? 

A Yes, sir, at a time. 

Q Well, he wasn't chief executive officer in 
name only the way Mr. O'Brien was president in name only, 
was he? 

1 Por a short wn. sir. 

Q He was chairman in name only for a short period? 

A No, he was chairman -~ chief executive, let's 
stick with that cone. There was a time when I might have 


said that the title is there but that he was not, in effect. 


Q When was that? 


A it was certainly when Pauli McDonald came in us 


president. 


6 


J.F. McDonnell, Jr.-recross 

Q Are you suggesting that Mr. McDonald ae 
president in something in more than:name only? 

A Yes, sir, I think I am definitely suggesting thst. 

Q When you were called to come from Detroit 
to New York around tht Memorial Day siniend in 1959, 
you have testified that your brother Murray was not there 
at the time because he was hospitalized; is that correct? 

A I think I said ‘neapacitated, sir. 

Q Incapacitated. Wit was the nature of his in 
capacity? 

A He was in the hospital, sir, yes. 

Q He was in the hospital? 


. Yes. 


Q Why was he in the hospital? 
A 


- I think it micht have had something to do with 

sical. 

Q Do you know how long he was away from McDennell 
& Company at or about the period of Memorial Day 1969? 

A A week, air. | 

Q Now, on the Friday before the Memorial Day 
weekend you described how you left for the weekend to 
think things over and came back on Monday. By that tire, 
as I understand your testimony, Larry O’Brien had indicatsd 
he was going to quit. | 
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McDonnell,Jr.-recress 
Yes, sir. 
So I take it it is fair to say by the followity 
Monday Mr. O'Brien was no longer a factor, whether in nane 
only or otherwise? 
A Well, sir, that isn't quite true, but he 
was not on the premises when I came back. 
Q And he indicated he was leaving, in a sense 
resigning his position? 
A Yes, and subsequently I think talked out of that: 
Gecision for a short period of time. 
Q But as of Monday you thought ke was on his 


out; is that correct? 


| 
| 
| 
{ 


A Yes, sir. 


ve 2 


So you were there and your brother Morgan? 


Yes. 

Trying to figure out what to do next? 

Yes. 

When you came up with the idea of selling the 
seats on the New York Stock Exchange it was your brother 
Morgan who issued those instructions to sell the seats, 
was it not? 

A To the Meek ot my recollecticn it ean sir. 
Q Is it fair to conclude from thet that in the 


absence of ‘both your brot‘ier: Murray and Larry O*Brien’:: 


t 


J.F. McDonnell, Jr.-recross 
withdraw, that Morgm was making the decisions for 
McDonnell & Company? 

A I would say, sir, in truthful answer to that 
that he perhaps usurped the authority which would have 


been I think at that time in one of the gentlemen 


just mentioned here. Can you just give me the names you 


questioned me about before? 

Q Could you be referring to Mr. McKay? 

A No. It wasn't McKay. Cassidy, Mr. Cassidy, 
I believe he was the senior man at the time there. 

Q But on the occasion, at any rate, your brother 
Morgan decided he would issue ties Gia is that: 
right? 

A He did, sir. 

Q And the seats were sold? 

A Qne or two seats, yes, sir, or more. I'd have to 


go back to refresh my memory, I don't remember. 
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J.& .McDonnell,Jr.-recross 
Q Referring to page 274 of your testimony 


yesterday the statement by the Court: 


"you were’ discussing the fact there 
were stock exchange seats? 


“The Witness: He said we have four seats. 


Pre ee ee 


I said to my brother Morgan, I think we should sell 
these seats to raise cash. Morgan then called the 
floor broker, whose name was Edward F. Becker, who had 
been a member of McDonnell & Company for many years, and 
he instructed Edward Becker to sell the seats on the New 
York Stock Exchange. I believe I told him to sell 


three seats." 


4 
} 
= | 
| 
{ 
i 
x 
| 
i 


Is thet your best recollection now? 


A Yes, sir. I wouldn't have tolé iim to sell 


| 
i 
i 


them all becavse we wouldn't have been able.to “unction. 
So it would have been less than all. 


Q You said yesterday it was three. Does that: 


lint cn rt a kt 


sound right to you today? 

A Yes, sir. 

Q Three of the four? 

A Yes, sir. 

Q Leaving you still with a seat on the exchaniec 
so you could conduct your business with the exchanae? 


A Yes, sir. 
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rac J.F.McDonnell,Jr.-recross 585 
.@) Your counsel has just offered on redirect 

Plaintiffs’ Exhibit 19F, and on the second pace of that 

exhibit which is headed "Reqistered Subordinated 


Debentures," there is a notation that certain persons 
were holders of series A debentures and certain nersons 
hold series B debentures. 

Down at the very bottom it says, "Georgia 
Ruth Henderson has reieemed $80,000 of series A 
debentures.” 

Who is Georgia Ruth Hendexson? 

A I never heard of her before in mv life. 

Q Do you know anything about the circumstances 
under which she redeemed? 

A No, sir. 

Q With the exception, referrinc to the list 
immediately above, with the exception of Edward F. 
Becker, who seems to have been a floor man on the New 
York Stock Exchange, all of the other persons are named 
McDonnell and they all appear to have exchanged 
their debentures, but Georgia Ruth Henderson redeemed 
hers. 

A * NG, Sir, thet isn't seo. 

(9) Well, I refer you to the first vace of 


Plaintiffs’ 19F, particularly the first sentence. 
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rdr 3.F.McDonnell,Jr.-recross 586 
A (Reading) My confusion is dve to the fact 


that there is another name in here that is not the 


McDonnells? | 
Q I said with the exception of Eé€ward F. Becker. 
A And? | 
Q And who, sir? | 
A William P. O'Connor. 7 


Q Who is William P. O’Connor? 
A 


He was an old partner of McDonnell & Company. | 


o . Becker and O'Connor were on this list aléng 
with Murray McDonnell, Hubert McDonnell,Jr., estate of 
Robert E. McD nnell,dr. and then the three plaintiffs 

i in this action, finally the estate of Hubert McDonnell, 
Sr. 

MR. BEEBE: Excuse me, if we have to read 
all these things in evidence, the last finally would 
actually be Georgia Ruth Henderson on thatlist. 

Q Insofar as the page is concerned, the name 
Georgia Ruth Henderson appears last but she is all by 
herself, a one-woman list of the persins who redeemed. 


The other list had to do witi people having exchanged. 


an@ how she happened to redeem her debentures instead 


of exchanging them? 


FOR OE ET TEE COUT SeoeerTreese 176 COURTHOL Se | 


You have no recoliection at all of Miss or Mrs. Hender‘or. 
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rar J.F.McDonnell,Jr.-recross 587 


A I never heard of her before this seconed. 

fe) You know everyone else on the list? 

A Yes, sir, 1 do. 

Q Did T. Murray McDonnell remain chief eee we ive 


officer of McDonnell & Company up until it went out of 
business in March of 1970? 
A No,sir. I don't believe so. Paul 


McDonald did. 


mccain ty, cantata. te naa CUNO ALCO A ALCO LEN AOE 


Q Paul McDonald took on the title of president; 
is that correct? 
A Yes, sir, but I think subsequently he became i 


chief executive officer as well. 


Q Do you know when that took plece? 
A Ho, sir. I advisedly say I think. | 
(9) You are not certain? : 

A I am not certain but I think that he became 


president first and then subsequently became* 
president and chief executive officer. 


Q But you are not sure if that happened or 


when it happened, if it did? 


Q Did Morcan McDonnell remain associated 


| 
' 
' 
i 
A No, sir. I'm giving you my recollection. | 
| 
| 
with the firm until March of 1970? i 


A 


I don't Fnow, sir. 
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3.F.McDonnell,Jr.-recross 5882 


Q Do you have any recollection of him having 


i. resigned prior to March of 1979? 
A No, I don’t think So. 


Q Weil, you were very much in touch with the 


New York office, I believe, during the summer of 1969. a 
Morgan there and active during that period? 

A :*CYes, Morgan was there for a while. If 1 
recall correctly, toward the latter months of the summer 
he went back to Chicago where he lives to resume the 
management of the Chicage branch office. 

fa] when would that have been? 

A Well, sir, I think that probably was late 
August, September. 

Q And you were manager of the Detroit branch 
office during all of this period; is that right? 

A Yes, sir. 

Q How long did you continue in enuviaoek? 

A ‘% don't remember. I think I must have 
continued until Shearson Hammill walked in and said 
"This is our office, we just bought it.” 

Q That branch was sold to Shearson Hammill? 

A Yes. oo 

fe] This was part of the retrenchment proqram 


that we have heard about? 
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rdr J.F.McDonnell,Jr.-recross 529 
redirect 
A It was the tail end of the program, yes, sir. 


(a) Certain branch offices were sold off? 


A First and then more next and more next. 


That kind of a thinc.. 


Q There were several ways: of retrenchment; 


is that correct? 


ee ree ee ES 2 Se ERE eee oe 


A Yes, sir, that is my recollection. 


MR. LCFLIN: Thank you. I have no further 


questions. 


MR. BEEBE: May I ask one or two more to 


clarify something? 


THE COURT: Yes, if it bears on the recross. 


REDIRECT EXAMINATION 


BEEBE: 


BY MR. 


You mentioned Mr. Becker, was he president 


Q 


after that Memorial Day weekend? 


A Yes, he was. 


Q Were the other officers and directors of the 


company who we talked about earlier this afterncon 


board at that time, did they continue on 


who were on 


board after that Memorial Day weekend? 


A Yes. 


ee eae cerarneey) 2 ate 


1@] Whether they were named McDonnell or not: is 


that right? 
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J.F.McDonnell,Jr.-redirect 
A That is right. 


Q And my final question is, I take it from what 


celia t Bin 8 on tse edt th ne Semen th 


you said that Georgia Ruth Henderson is, not to your 
knowledge, a member of the McDonnell family, 


right? 


er ppcee er eee renee oe 


A “z don'tknow who she is, sir. 

MR. BEEBE: I have no further questions. 

THE COURT: Thank vou very much. 

MR. BROOKS: We would like Mr. McDonnell 
to remain subject to call should we need to call him on the | 
defendants' case. We will work out a convenient 
schedule for him to follcy. I understand he has some 
appointments and I think he can make those. 

MR. BEEBE: He lives in Detroit but I will 
try my best to have Mr. McDonnell abide by it as long a* 
we have adequate notice. 

THE COURT: You have another witness that 
has been waiting since yesterday afternoon: is that 
right? 


MR. BEEBE: I think we have the cross of 


Anna McDonnell. 


THE COURT: Don't you have another person 
who has been waiting patiently to testify since 


yesterday at 2 o'clock? 


‘ 
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J.F.McDonnell,Jr.-redirect 59) 

MR. BEEBF: Could ve approach the bench, 
your Honor? 

THE COURT: I mean, do you or don't you, 
because if the person is here I would just as soon 
use them and save this kind of proof that can be fit 
in at almost any time to a time -- 

MR. BROOKS: Mr. McElroy has been waitina 
since yesterday. 

THE COURT: That's why I would like to get 
to him. 


(Witness excused) 
MR. BEEBE: Very good, your Honor. The 


plaintiffs call Mr. Andrew R. McElvoy. 


ANDREW R. MeEeEELROY, called asa 
witness by the vlaintiff, being first duly 


sworn, testified as follows: 


DIRECT EXAMINATION 
BY MR.. BEEBE: 

Q Mr. McElroy, are you an employee of the 
New York Stock Exchange? 

A Yes, I am. 

Q What is your vosition, please? 

A I am principal examininer in the department 


field examination. 
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McElroy-direct 59? 


Q Keep your voice up because th: jury has to 


hear everything you say. 


A ZI am a principal examiner in the department 


- 


of fielé examination. 


What Goes the job of principal examiner 


A Generally it entails supervision of men 


are doing “he examination in the field. 
Q Is this examining the books and records 


the member brokerage houses of the New York Stock 


Exchance? 


A That is correct. 
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McElroy-direct 593 

Q Could you give the jurv, please, some back- 
ground about yourself? Did | oa graduate from the 
University of Notre Dame? 

A That's correct. 

r@) Did you havea Ph.D. in commerce? 

A Ph.B., bachelor of philosophy in commerce. 
I majored in accounting. 

Q You majored in accounting? 

A That's right. 

Q When did you graduate, sir? 

A I believe my degree is dated February 
However, I wasn't there at the time. 

Q Were you in the Nenvind at that time? 

A Yes. 

Q Did you also pursue some graduate work in 
later years at the New York University Graduate School 
of Business Administration? 


A Yes. tT took eight hours of courses at 


NYU Graduate Schcol. 


* 


Q Have you become a certified public accountant? 
A Yes, I have. 
Q When vou went te work after the service, 

did you go to the accounting firm of certified public 


accountants of Haskins & Sells? 
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McElroy-direct 


That's correct. 
How long did you stay there, Sir? 


Eight years. 


0 Then in 1954 where did you qo? 


A I went to work for Johnson & viogins, insur- 


BRE Pea eRe coer ene URE ry 


ance brokers. 


g. What did you do for them? 


A I was accountant and cashier. 


Q And then did you go to work fer Mobil Oi} 
Company? 
A One year. 
Q What did you do there? 
I was, I guess, a staff accountant. 
Where was that? 
A Up on 42nd Street. 
Q And in 1963, did you go to work for the 
New York Stock Exchange? 


A That's right. 


Q What did you start at in 1963? 


Dal 


A I started as an examiner in 1963. LT becan< 
a senior examiner in 1967, @ supervising senior examine. 
in 1970. I became a principal coordinator in 1973 and 1 
became a principal examiner about two weeks aco. 


Q If you cculd explain a Little, just go ove: 


preanear msages st sviapmny 
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mdr McElroy-direct 595 
that again, you were first an examiner, then a senior 
examiner, than a supervising senior examiner, then a 
principal coordinator and then a principal examiner. 
Are all those jobs kinds of up the scale in the same 
department, in tne same area? 

A With the exception of the principal coordina- 
tor's job, yes. For about a year and a half I was out-~ 
side the examiner's Gepartment. Under a reorganization 
plan in 1973 I got the jeb of principal coordinator 
for special projects,and in theory I was ‘supposed to be 


workina with firms in trouble, but it never really worked 


out that way and I ended up spending most of my time as an 


assistant to our enforcement department. 

9 Could you describe for the jury, and kind of 
lay the groundwork, of what the duties of examiners are 
when they go out in the field to the member firms? 

A As it was in 1969? 

THE COURT: Mr. McElroy, address yourself 


to the area about which I gather you are going to he 


a Re mt See seems > oe 


asked in your testimony. What were your duties at that 
time? 
A In 1969, in that time, qenerally our field 


duties consisted of coing into a member firm of the 


ee ee ee te a ae = at, 


New York Stock Exchange and checking out the answers to 
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financial questionnaires. The member firms at that ti. 
were required to file three financial questionnaires 
with the stock exchange, one ir each third of the vear -- 
that is, from January through April would ke the first 


third, May, June, July, August, would he the second 


third, and then the #ast four months would be the thir t 


third. 

One of those questionnaires was 
involved with the surprise audit by the member firms 
outside public accountants, and the other two question- 
naires were prepared by the member firms themselves. 

The format was pretty much similar,but one involved an 
audit and one was merely the reporting of the financial 
information by the firms themselves. 

The examiners would go into the firm and 
review the books and records to see how this information 
was prepared, and to see that it was prepared accurately, 
because from that information the stock exchange, again 
through examiners, would compute the firm's net capital. 

In addition to reviewing the preparation 
of the finar ial questionnaire, we would also make a 
general review on weet with the stock exchance's 
rules and regulations, the Securities and Exchance 


Commission's rules and regulations, and the reculaticn.. 
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of the Federal Reserve Bank on credit extension. 


Naturally, that is a loc. T am sure we 


couldn't cover ev erything a hundred per cent, but that 


ee ee ee Ee ES RE a 


was what our job was to he. 
Q That is he purpose of why you went in there? 
A Yes. 


Q Could we lay aside the Federal Reserv? 


6 ee 8 NE ae ene: 


rules for the purpose of this, and just focus on your 
job of assuring or reviewing for complinnce with the 
New York Stock Exchange rules and the Securities and 
Exchange Commission rules in te computation of net 
capital. 

Could you describe for the jury briefly the 
basics of the financial rules and the operation rules 
that you were enforcing? 

MR. BROOKS: I object to the guestion, your 
Honor. 

THE COURT: Yes. Is that the best evidence? 
Isn't it written down somewhere? 

MR. BEEBE: I offer in evidence at this 
time the rules as they existed in the New York Stock 
Exchange in the constitution of the exchange, at least 
the pertinent sections that Mr. Brooks has furnished in 


compliance with our cocument demands. 
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THE COURT: Is there any objection? 
MR. BEEBE: They are for 1968 and 1°69. 
MR. BROOKS: No, I have no objection. 
THE COURT: They will he received. 
(Plaintiffs' #xhibits 34 and 35 were received 
in evidence) 
Q Let's just work with 1968 for the moment 
for convenience, Exhibit 34. which is appremimately an 
inch thick. Could you summarize for the cenvenience 


£ the jury the primary financial and operationa? rules 


that it was your duty and your function te zo in ane 


review when you went in on your examiner's reviews. 
MR. BROOKS: I object to the avestion. 
COURT: Overruled. 

A primary -- do you want me to open this 
and look at it? Rule 325 was the primary financial 
rule that we were involved in in enforcing. 

Q Let's start right away with 325, if I may. 
I gather you are quite familiar with these rules havina 
worked with them since 1563, is that correct? | 

A I hope so. 

Q So do I. | Was there a ratio comautetion 
undre rule 325, Mr. McElroy? 


A Yes, there was. 
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(@) Was there an early warning level which 
indicated that the firm was approaching a danger area in 


that ratio? 


as 


It's not written in the rule. 


Was there one that was the practice at that 


I believe so. 


Was it 1500 per cent? 
A I'm not sure whether it was 1590 or 1750. 
At one time I know it became- 1500, but I think at one 
time it might have been a higher ratio than that. 
Q Was a ratio of over 200 per cent a violation 
of rule 3257 


A That's what the rule says. 


COURT: How long is this rule? 


“LINESS: How many pages? 
COURT: He i cll Go pages, or varagradhs? 
WITNESS: Pages. 
COURT : Based upon your exvericnce, 
Mr. McElroy, are you in a position to capsulize the 
essence of that rule for the jury? 
THE WITNESS: I can give a trv. 
THE COURT: Please do. 
THE WITNESS: Weil, rie essence the ruil: 
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4 establishes that a member firm must keep -- well, mayre 
I should start by defining. There are two terms that 
are going to crop up, net capital and aacrecate indebted- 
ness. 

Briefly,and without going into a lot of 
detail, aggregate indebtedness generally was the 
indebtedness of the member firm to its customers and tn 
other brokers for customers’ business and to outsiders. 

It was the amount of money that they owed. 


Net capital, briefly, is the firm's net 


worth, and net worth is more or less described as the 


excess of assets over outside liabilities. Net worth 
reduced by certain assets which we considered non- 
allowable. Generally those assets which were not 
readily convertible to cash paneeiiy in 29 days. 

We consider marketable securities as good assets, and 
we wouldn't deduct them, but something like furniture 
and fixtures, and even stock exchange memberships, we 
considered as non-allowable assets and would deduct 
those from net worth in computing net capital. 


Does that make sense? 


Mc=E lroy-direct 

That is a very good start, I think. 

THE COURT: You said something about rati.o. 

THE WITNESS: The ratio of net capital to 
aggregate ‘indebtedness shculd never be more than -- 
aggregate indebtedness should never exceed net capital 
by more than 20 times. In other words, if you had net 
capital of a million dollars your aggregate indebtedness 
should not exceed twenty million dollars. 


THE COURT: This is in Rule 325? 


THE WITMESS: That's right. As the existed thei. 


THE COURT: Go 

Q And you said that was the most important rule 
that you were enforcing? 

A Yes. 

Q And you said that when the ratio reached some tiring 
like 17% times -- 

A Or 15, whichever it was at the time. 

Q That was considered an early warning? 

A Well, it was considered something to be noted 
and followed up on. I don't think we used the term earl» 
warning at that time. 

Q It was 2 signal of some sort? 

A Yes. 

Q Who reported to you when you were senior exanines 
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between 1967 and 1970? ‘- 


A There was no standard set up. In fact, the 


soe i Malpensa ntti te eo a atm 


distinction between examiners and senior examiners was, 

I would suppose, ene of experience more than any differen: 
in work, and I guess we had semewheres in the nature of 
about 45 or 50 junior examiners, examiners, senior 
examiners, and at any one time any group of them could le 
put together to work on a job. We didn't have any standi.rd 
organization chart as far as the chain of cemmand was 
concerned. 

b with 


One day you might be assigned to 2 jc 


rd 


examiner A aS an assistant, and then the next day, tne bout 


4 
3 
4 
b] 
3 
i 
i 


webk. it might be examiner B. Sometimes two or three seador 
examiners would work together on a jeband one of ther woul 
be ene the supe>visor on that job. 

Q “ Was it generally true that the senior examiners 
visited larger and more complex firms? 


A - Yes. ’ 


Le et on a a Rese 


Q Was one of the firms that you visited during 
that veriocd McDennell & Company? 

A Yes, that's right. 

Q Was it -_ of the larger firms in the New Yo}. 
Stock Exchange? 


A I guess so, though I don't knew exactly hov it 


McElroy-direct 
was ranked. There are differcnt ways to rank them. 


Q Was one of the duties of the examiners to check 


if debentures were paid? 


a" 
| 
| 
| 


A I suppose that could enter into st. 

Q Was one of the duties to investigate the 
documents authorizing the payment of a debenture? 

A It could be, yes. 

Q You hesitated there. About two years ago, 
on July 1, 1973, you gave a deposition here, and if I might 
read from pages 23 and 24, I ask you if this would refresh 
your recollectiva on thet particular subject. At the bottca 
of the page: 

"Do you recall investigating the documents 
reflecting the authorization for rolling over the prior 
debenture into the new debenture? Is that part of your 
examination? | 

"A I believe that would be part of the investigaticn. 
Generally, I would say yes. Specifically, I don‘trecall | 
any particular instances.” 

Is that correct? 

A That would be a pretty fair statement. 
Q Did the examiners also check subordinated loens? 
A Well, we generally would check all the Ltend oe 


capital, I would say. 
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Q Includ-ag the underlying documents? 

A Well, not necessarily. I wouldn't want to say - 
we would check underlying documents ee if they \VWexe 
new subordinations, but if they were existing subdordinitimid, 
well, I think the main thing wevwere interested in was 
sihethex they were approved subordinated acreerents. If 
new capital was coming in, we would certainly want to sexe 
a inter from the stock exchange saying that it was 
approved. Probably we would spend more time 
the details of what made up the subordinated borrowing, 
especially, you know, if it is a list of securities. 


Q We talked about the financial rules, and particai 


Rule 325. Did the exeminers also check the beoks and rec ord: : 


in compliance with Rule 440 and some of the ether rules 
pertaininy +o cperaticns? 

A Yes, that's right. 

And generally whatvere you looking for there? 

A There are certain books and recerds that are 
required to be maintained. In the course of checkirg out net 
capital you would be reviewing these booxs to see that they 
were properly maintained. 

Q Would you please tell us what the examiners diu 
after their investigation uncovered an apparent violatic:: 


of the rules. 
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Well, we would report this to our supervisor. 
Q And what was the chain o% command after the 
supervisor level? 


A Generaiiy, at thea time I would be reporting 


| 
re) 


to a principal examiner, and I would have reported it to ti: 


| 


principal examine. | j 


Q Could you please keep your voice up. There is va 


SCAT | 
H 
noise outside. 
i 
A I would report my findings to a principal exaniines, 
Q And as we go up the chain of cormand what would 
the principal examiner do with your 
indicated a violaticn? 


A Well, X guess at that time he would notify the | 


coordinator for the firm. I believe we had ccordinators theny 
j 


Of ccurse the chief examiner. I don't know who all else vould 
be notified. 

Q And just to fill in the chain for the jury here, 
what were the levels above the chief examiner that this 
information would go to next if it indicated something 
serous? 

A I believe in 1969 we had an assistant vice 
president and vice president of the department of the miter 
firms, and on up to the executive vice presiéent of the 


Stock exchange, and th» head of the stock exchange: tis 
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Board of Governors. I don't really know how far a paiticul 


report would go.: 


pepeee x “Wolpe mater 


Would it depend on the gravity of the informaticii? 


Yes. 


Was McDannell & Company having problems in 1967 


and 1968? 
MR. BROOKS: I object to the question. I 
he has to be a lot more specific. | 
: THE COURT: Yes. Sustained as to ‘form. 
Q Were there back office preblems with the record 
keeping at McDonnell & Company in that pericd of time, 
A I wasn't there in 1967, and I wasn't there in 196i, 
Q Had you heard when you did come there and condnct 
| gn examination at McDonnell & Company, and look at tae 
record of wat other examiners had done, that they had bad 
problems in that period? 
a You mean was I aware at the time? 
Q Were you aware after you went in and looked at 
the records? 
A After I looked at the records -- well, as 1x£ 
as 1969 was concerned,and the end of 1960, I guess yeu 
could say I was eee that they. had record keeping preobleins. 


Q If X could again refer to your deposition, sir, 


2 « " 
nent sna 8 nn tt a nine 


which was a few years ago, maybe this would pinpoint thai a 
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little better. Starting on page 40, there were questicis 
about the pericd from 1967 through 1970, and the folleviag 
series of questions and answers: 


"you used the words ‘ceneral conditions.’ Would 


you like to describe or can you describe the general 


eee we ee EN EE Ne 


conditions in the brokerage field in this time pericd? 


"A The brokerage business was having a prolem of 


the requirements of business exceeding the capabilities 
of the firms to record the business they were doing. 
"9 Would this be referred to comnenly as the paprr 


crush or the paper avalanche? 


a ee ee eee es + 


"A That's right. 


"9 And this resulted in back office problems as 


mes oeneee 


to recording various transactions? 

"RA For some firms this became a problem. 

"Q Was this a problem that existed at McDonnell 
& Company during this time period? 

"A That is a matter of opinion, I suppose. 

~~ Well, woulée: you know whether they hed probleas 


that exceeded their capabilities? 


eS EE NO OK NT —/; me <r Sm 


“A I think they were having some problems in iny 
opinion." 
Is that correct? 
A Yes, but I wouldn't ehicens that to 1967. 
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Q is that because the records that ycu saw 
didn't indicate one way or another?’ 


A Z didn’t lock at 1967. 


ce Actes pct 
ne eh tii th ca li ant St itt A te er 3 ‘ 


Q So if I start with 1968 it is a1] richt? 
A If you start with the latter part of 1953. 
Q 


_- Very good. 


cetacean aman 0 


Was one of the problems a computer change-over? 


A Yes. 


Q McDonnell & Company was trying to effectuate? 


A Yes. 


Q Was the computer change-over successful in 196#, 


H 
o 
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or..did it fail? 


I don't know whether the -- when the change-ov 


tf I told you that this records indicate it began 
somewhere in the middle of 1968, would that sourd right 
to you? 
A Yes. 
Q And did it fail throughout 1968? 
I don't think I can really ansver 
They did have a problem? 
They had a probiem, 


THE COURT: Would this be a good time totake cur 


McElroy-direct 

MR. PEEBE: Any time, your Honor. 

THE COURT: We will take our break, ladies and 
gentlemen. 

(Jury excused.) 

(In open court. Jury not present.) 

THE COURT: It occurs to me that we have used 
the term back office problems, paper crunch, et cueen: 
et cetera, and I don't think the jury has the slightest H 
/ 
j 


idea of what is meant by that, or its impact upon this cise. 


Would it be inapmropriate to suggest that this witness | 
develop that a little bit? I don’t want to take anything | 
out of order. | 
MR. BEDERE: I agree wholeheartecly. 
THE CCORT: I don't think many of them have th 
slightest idea of what you are talking about. 
MR. BEEPE: I am not giving away secrets by snr ing | 
Mr. McELroy’is*hetepimarily as @ quasi-expert to lay 
the «ground work cf what was going on at the lowest levels. 


THE COURT: I suggested this out of the presence 


of the jury because he is a witness for an adverse party 


but I thought it weuld help everybody. 


| 
| 
| 
{ 
| 
' 
| 
and therefore I em not going to interfere with the ex:aminatith 
' 
| 
l 


MR. BROOKS: I think it is a good idea. I don't 


want to have him clasnified as an expert, but I think he ean | 
tell us about his prollems. - 
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(In open court, jury present.) 


BY MR. BEEBE: 


pl we 


Q Mi. McElroy, wevere talking about the 1968 
era, and one of my questions referred to a paper crunch. 


Could you describe for the jury what the paper crunch was? 


cece ecsenneenemmamaemammmte mate ees st ate tat atte St OD LOCOCO A 


A My understanding of the paper crunch was that 
in the latter half of the 1960s the volume of trading 
in both the stock ies apiaiii aiid the over-the-counter market 
increased at a rate that was not anticipated by anybody. 
As a result there was so much business, sO many transactic:s 
to process that many of the brokerage firms hed preblems of 


trying to keep up with the volume of business. Not caly 


4 
4 
i 
H 
q 
| 


_the brokerage firms, I would guess that the banks also who 


were transfer agents had very difficult problems in trying 


aisle hon aha 


to make the transfer of eunetenia cn securities promptly. 
This led to, well, many different problems with ' 

the industry that we hadn't run into before. They wera nev | 

i problems to us. we found that once the volume got this nian 

the first problem would be that the two brokers who engaged 

'in a transaction might not agree upon the transaction, 

whether it was on the flocr of an exchange or whether it 

was over-the-counter, so thet pete 2 would have bouyht 

a stock for his custorer freon broker B and then subse:uently 


they found that they didn't agiee. Maybe one broker didn't 
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recognize the transaction at all. This gave rise to a 
problem of the broker's trades not being able to be Comnitates 
xt was called a fail problem in that the selling broker 
was unable to deliver the proper securities to the 
buying broker. 

As this mounted up then it led to the problew 
of inaccurate stock records. The stock records of a 


brokerage firm iz one of the most important things id 


ee ee ee ee ee 


their back office operation. It is a record which reflects 
what customer owns wnat stock and it alse reflects whera 


that stock is located, whether it is in the vault of tha 


—— ee ee ee wes 


firm or whether it is yet to he received from another 
broker, whether it is in collateral for a customer's loan. 


The stockrecords should always balance, in that the nuanbar 


nee ae oe 


of shares which are long reflect those-shares that are 
owned by the customers cr the brokers generally, and ths 
mumbers of shares that are short, the long and snort should 
balance, reflect where these securities are. 

If they don't balance it presents a problem 


to the broker because either he kas a customer wrovis 


* 


supposed to own stock anc he doesn't know where it is, 
or else he maybe has stock available and he dceesn't know 


what customer it belongs to. 


This then gnnerates problems in the div 


. 
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department, because if your stock record is inaccurate, 
when a dividend ‘payment date comes, you really cen't 

know how many shares you are supposed tc be collecting 
dividends for and maybe you don't know who those divides: 
belong to. 

“$0 it just generated up into a pretty sizable 
problem and I think.it is fair to say that nobedy had sean 
such a problem bafore. 

THE COURT: Did this “have any effc 

THE WITNESS: It did have an effect on Rule 325. 
It gave us some preblens, too, because we had situaticns 
that we really weren't sure how to treat as 
was concerned. 

If I can think of a good example. 
take dividends for instance. ae the dividends were due 
to the brokerage firm, at least I thought they were an‘ 
they recorded them as such, and the payments were made to 
the firms, we began to have dividends receivable on the 
books becoming older and older. This was something we 
hadn't had before. | 

When they became more than 30 days past paymanat 
jae we generally would consider them as a non-allowshle 
asset, so it would on net capital. There were many 


problems of that nature that affected net capital. 
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that you just listed for us, that is, steck records, 
which you said were very important, fails to deliver, 
dividends, and I might ad& to that list segrega 


securities, which I belie: 


Q Thank you, sir. Now, G@id all of those prob lain 
| 
| 
| 

eva is elso a record keeping | 
{ 
| 
} 
| 


problem, did ail of those exist as McMonnell «& Company ~ 
and were they all growing worse as 1968 progressed? : 
MR. BROOXS: I object. He said he only had i 
knowledge of the latter half of '63, 7, 
4 THE COURT: Yes, addressing yourself to «he were 
mn > 


t 
of which you have knowledge, Mr. McElroy. 


3 t 
A They existed when I was at MeDennell « Company. 
\ 
' 
Q From your searching of the records as to what the | 


' 
exchange had in its files from the latter half of 1968, | 
which you testified about earlier, they had existed at 


the latter half of 1968? 


| 
| 
A Yes, they were in existence, I believe, at the | . 
* ‘ 
tine the audit. | 
Q And was the audit October, 1968? ! 
A I believe it was the end of Cctober, yes. | 
‘ 
Q That's the surprise audit? | 
A Yes. 4 
Q That's done by outside the accountants? 
A Yes. 


niin 


| Hsien cetarelneih 
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That's the surprise audit? 


Yes. 


7 


\ 
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That's done by outside accountants? 


Yes 


Were McDonnell & Company's profits also going 


down in the latter half of 1968? 
A X don't know the answer to that. 


Q If I could read from a couple of years ago your 


deposition, the question was: 


"Do you recall what effect the cemputer change 


had upon McDonnell Company's operations? 


"A I think they —, have had a profitability 
prob ‘em. 
"Q Anything else? 
"A It is my only recollection." 
That's cn page 42. 
a That would be 1969, I think. I know they had 
a profitability preblem in 1969 but I don't know about 1G, | 
Q Sir, do you have a nickname? 
MR, BROOXS: Your Honor, I would like to makes 
an: objection. Mr. Beebe read some testimony but he skippcd 
same testimony in the middle which I think quetitied 
the answer that was given at the end. 


THE COURT: Let me see it. 
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(Pause) 
MR. BEEBE: I might say I believe Mr. Brooks 
is absolutely rignt and I would rather read it the-cocrect 
THe. COURT: All right. 
Q I will Start again, Mr. McElrey, and do it 
right this time. At the bottom of 41- 


"Did they have any other problems that you wer: 


i 

| 

| | 

way. I apologize for having read it wrenag. | 
| 

| 

| 

\ 


aware of during the time pericd that you came across, either! 
through your investigation or through what you were tol: 
by other members of the exchange? 

"A I think they might have had a profitability 
problem." 


Is that consistent with what you just testifie:! 


Yes, I think that's right. 
Now, six, do you have the nicknema Andinus 
With some people, yes. 
Dees that appear om ddcuments? 
A Not very often but it has I know. 
Q Sir, am I correct that you actually went in 
aS an examiner at McDonnell & Company in about February, 
A>? .Yes. 
Q And how much notice did you! have before you wece 
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called to go in end werk on McDonnell & Company? 
A Well, not very much. I was, I bolieve, 
town until the end of the first week of 
Q Were you aware that there was 
capital at McDonnell in February, 1°69? 


A At some point. 


MR. BROOKS: Z object. I think’ the question 
is leading. 
MR. BEEBE: He is an adverse witness, yor Hone. 


THE COURT: That may be but I will permit it in 


i 
i 
¢ 
} 
i 
4 
3 
j 
| 
| 
{ 
a | 


‘this instance. 
Go ahead. 


Q Were you present in the office cf one of your 


i 
{ 


superiors at that point, Mr. : when the need was 
discussed for new capital? 

A Yes, I believe so. 

Q And what was said at that tire? 

A I really couldn't say. Just that it was a dis- 
cussion about the problems that we had feund and then thare 
were comments about where new capital would be coming frou, 
znd so forth, and so on. But I don't remember any specifics. 

Q You mentioned that the general Cefinition of 
capital asset, for the net capital computaticn, was that 


it was readily cenvertible into cash, at least within 34 diy! 
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A I don't believe it states 30 days in our rule 
we have been using interpretations of that nature 
a long period of time, and as far as I know that was 
interpretation in 1969. 
Q It is not in the rules though, is it? 


A I don't believe it is in the rule. It may be 


cee mee Gee te eS RR OR 


as regards some specific aspect. 

Q When capital is included within the net caoitil 
ratio, is it called good capital? Is that the jargon? 

A Yes. 

Q Could you explain what an arbitrage tra 

A Well, there are various kinds of arbitr 
transactions, but generally an arbitrage transaction 
is buying something in one location while se ee am in 
another lecation and hoping to make a profit on the dif£firan 

Q Was there a time when there was an arbitrate 


ote te oe 


problem at McDonnell & Ccmpany with regard to the net 


oe ee eR a ee mE mee ote 


capital computation? 

A I don't remember that I had any specific problems 
with it, though from other discussions subsequent, I quuss, 
i have heard that they had some problem in their arbitreying 


rights. 


cpg ae eee = see ce meme eet se a Ne 


Q Could you explain for the jury what the proklen wal 


how arbitrage transactions can raise a problem as fac 


Cr | 
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net capital is concerned. 


MR. BROOKS: Your Honor, if Mr. McElroy has 


ee UM orrer 


no firsthand knowledge and is just reciting what somecie 
else may have told him, I would object. 

THE COURT: I sustained that objection. 

MR. BROCZS: We are willing to produce any winnise: 
who might have firsthand knowledge of these transaction: 

MR. BEEPE: I may take up that offer at sone 

THE COURT: Sustained. 


Q Mr. McElroy, is a tax refund claim good capita! 


ececnenectlicad Steal tel on: ithe db bchienihe ms ibn dei ht hima at ema tt 


within the net capital rule? 


A I would say generally, no. Generally. 


he 


Q Could you explain why it would net be genesally 
good capital? 

A Generally you can't count cn the Internal Revers 
Service to give you your money back within 30 days. That’ 
the guideline thatva have been using. 

Q Have you ever heard of a member firm bein 


allowed to use a tax refund claim as gocd capitol? 


| 
{ 
i 
i 
&— 
H 
i 
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A Yes. 
Q. What was that? 
THE COURT: 
I mow but what was the firm. 


I believe Denn Witter . & Company. Jn orde) te. sto 


ne tee ne Semen wmne 6 
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that they got a letter from the Internal Revenve Servic. 


stating that it wald be paid within 30 days. 


Q In other words, until they got the letter thu: 


couldn't -- 

A Ye wouldn't. I had a big argument with them 
about it. They finally got a letter, so we allowed it. 

Q Do you recall any other company ever having 
convinced you to use a tax refund as good capital? 

A Well, subsequent to 1969 I think the ms has 
got some kind of a quitclaim where it is not a tax refuid 
as such but a return of an over-payment. I think that th: 
IRS has something that they guarantee payment within a 
specific pericd cf time. And if it is less than 30 days: 
we would allow it. But gensrally I don't know of any 


particular instance. 
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9] Is that quaranty in writing then? 

A I don't know whether it part of the -~ 
written on the return form itself. I'm not clear 
about that. 

| Q All right. 

A It's enough to satisfy us that it's due within 
our time frame. 

Q Within 30 days? 

A Yes. It could be that it's cue within 45 
days and we wilt allow it 15 days after the filina, 


something like that. 


Q But you would never allow it more than 39 


days after? 

A No, I don't believe so. 

Q Are you acquainted with lettered stocx? 

A Well, somewhat, yes. 

Q Could you define for the jury aenerally 
what is legened or lettered stock? 

A Well,. if I'm-correct in my thinking, 
securities to be sold to the public generally have to 
be registered with the Securities and Fxchande Commissic:. 
And some weuaiies Le exist with a lecend stamped on 
them to the fact that they are not reaisterec wth th: 


Securities and Exchange Commission. Sometimes that's 
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t*ter attached to the stock Stating specific 
situations when it can be sold. 
Generally, it's Stock that is not readily 
marketable in the normal sense. 
8) Is lettered Stock good Capital under the 
net capital rule? : 
A Generally we would not allow valve for it 


because it's not readily marketable. 


Q When you Say generally, is there any Specific 


exception you have in mind? 


A i There are.exceptions. Where the: 


firm that Owns the stock has been able to cemonstrate 


Satisfactorily’ to the exchange Or to whatever reculato:.» 


body that it! s reporting to that it can readily convert 


that stock to cash through some way or form, then it's 
allowed value, Perhaps not aS great a value as fully 


negotiable Stock, but some value miqht be allowed for 


Q Back in this testimony here at the denositiun, 


let mo reag you this series of Questions regarding 


lettered Stock, Pages 34 and 35. 


"Do you recall any instance Curing the Period 


of 1967 through March 1970 where a memher firm was 


allowed to use" ~~ I apolocize, I was aoing to read 
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abeut tax refund and you have already testified tothat. 

I will read that because it makes the next 
sentence make sense. 

"Do you recall any instance during the 
period of 1967 through March of 1970 where a member firin 
was allowed to use a tax refund that had not heen 
received as capitel.for its capital ratio? 

"A No. 

"Q As to restricted or lettered stcck, was 
that permitted to be usec as capital for value of the 
restricted or lettered stock? 

"A No. 

"9 Was a certain percentace allowed to be use: 
as capital? 

"A Not to my hueana* 

Up until that is that consistent with 
what you have just testified to? 

A Yes, except that I think I just testified 
there are exceptions on lettered stock. 

Q There’ is a lona answer here. Let me see i! 
I can summarize that to see if that is what you are 
sayines 

If a firm takes the lettered stock and oo: 


out and raises money with it, for instance through @ fek 
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loan, would that be -- the loan that comes out of the nank, 
would that be considered good capital? 

A No, I don't think so. 

When you borrow money on stock you get cash 
and cash is an allowable asset. But I don't think we 
would say at that point we were allowing capital value 
for the stock. That might be one means of demonstrating 
that the stock had value. 

Q What would be another means of demonstrating 
that the letterec@ stock had value for capital purposes? 

A Well, as I said before, specifically if 
they could demonstrate some plan to sell it. 

‘@) Would that have to be sold within 30 days 
in order to qualify? 

A Probably. I don't make the exceptions, so f 
really don't know. 

Q Who ~akes the exceptions? 

A Well, I don't know that I can answer that 
question either. Somebody who has a pesition senior 
me. It wouldn't be made generally hy the examiners 
department, I don't think. 


I know of exceptions being mace based on 


studies by what was then called, I think, the department 


of finance. They have somebody make a studv on the 
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marketability of a security. Tf from that study 


a tte fl te ec 


it was determined that it could be } 2d in some wav 


Pe 5. RN 


then they would grant permission to allew some percenta je 
of the market value as good capital. 

Q Based on the fact that it nad licuidity and 
was salable? 

A Yes. 

Q : Readily marketable; is that right? 

A That's right. 

Q Are you acquainted with mutua 


»rokerage houses? 


A Well, you mean as a product that they might 


Q Are they treated as a sevarate rackace in 
the brokerage house, a separate operation cenerally? 

A I don't know exactly what your question 
refers to there. They sell mutual funds shares and 
they usually keep mutual funds separated from sales of 
common stock listed on the New York Stock Exchanae, 


common stock listed on the American Stock Fxchange and 


lia tlle 


from bond sales. 


Q Let me give you a specific example here of 


McDonnell & Company. Do you recall that McDonnell & 


Company was negotiating the sale of its mutual fund ‘2 
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firm of Shyman, Hochstein & Trotter? 

A Yes, I have some recollection of that. 

Q What I was driving at is could you explain 
to the jury what that would be, when you sell a mutual 
fund to someone eise? 

MR. BROOKS: I object to the cuestion. 
I don't think it can be asked in the abstract like that. 
I don't think there is a common mutual fund that is 
commonly sold to another in any kind of standard 
transaction. 

THE ill sustain it on that 
ground. 

(9) Mr. McElroy =~ 

THE COURT: Incidentally, I assume that 
is going to be connected in jon way. 
MR. BEEBE: Yes, sir. 
THE COURT: Thatall counsel are apparently 
aware of some forthcoming connection. 
MR, BEEBE: Yes, sir. 
THE COURT: Go ahead. 
Q Mr. McElroy, was the sale of the McDonnell 


& Company mutual fund that was necotiated or being 


negotiated with Shyman, Hochstein & Trotter, a sale cf 


asset of McDonnell & Company? 
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{ think that would be a proper description, 


You mentioned that things like 
and seats on the exchange and pictures on the wall, I 
suppose, are not assets for the net capital computation? 


A Not allowable assets. 


Q Not good capital? 


A Not good capital. 

Q Was the sale of or the neqotiated pronosed 
sale of the mutual fund a good capital asset for 
purposes of the net capital valuation? 

A I'm not 100 per cent sure on ehat . T think 
that there was 4 time when we didn't allow value for it 
and I think maybe a time when we Gid allow value for it 

Q What would the difference be? 

A Well, I don't remember the terms of the 
agreement but I suspect it would have to dco with when 
payment was going to be made. 

Q Woulé that be the 30-day rule you were 
talking about again? 

A Yes. 

Q And -- 

A Again, I don't specifically remember how this 


went, but to me that would probably he the way it would 
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qo. 

Q Would you allow as an examiner that kind of 
contract or negotiation to be a good asset, cood capital 
asset where there is no method of verifyina the return 


of payment in less than 309 days? 


A Probably not, in an abstract question like tliat. 
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Each thing has to be looked at in its particulars, 


actually. As a general rule, no, but when you look 


a 


at a particular transaction more closely you micht fin. 
something to contradict that. 

Q Well, for instance, you mentioned the 30-day’ 
rule. What would make an exception for the 39-day rule? ; 
What's an examole? a 

A I have nothing in mind rioht offhand. 

Q Coming back to this discussion ahout the 
raising of new capital in February of 1969, can you i 
recall anything about that discussion? Who was preset? | 
In whose office was it? 

A - There was more than one meeting “hat I 
attended. 

Q Take them one at a time. 


A I really can't straighten one out from the ! 


Can you cive me the substance of who was 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUS, 
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‘present md what was said, where they were held? 
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‘meeting was held in the office of Mr. Bishop, who was 


4 
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A Well, I believe at least one office -- one 


the vice president of the department of member firms. 
Maybe both of them, I'm not sure. As to whowas there, 


I wuold be speculating about most people. I believe 
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: representing the firm at least Murray McDonnell and 
; Mr. McKay and I'm sure that Mr. Bishop anc probably 
; one Or both of my fellow examiners and I think rossibly 


Freda Stock. . Really I 'm not absolutely sure who was 


there. I think perhaps Mr. Schuette, WHO was 


coordinator for 


McDonnell at that time, a stock exchanuec 


. employee whose position was coordinator and hae jurisdic- 


tion or had dealings with McDonnell & Company. Y can’t 


|. remember. 


Q You mentioned Mr. Schuette and Mr. Stock. 


Could you identify Mr. Stock? I think the man is 


feceased now but what was his positionat that time? 


@ 


A At 
vice president 
Q Is 
his assistant? 


A He 


that time I helieve he was an assistant 
of the department of member firms. 


he on Mr. Bishop's level or maybe just 


was above my level. 


Q You said your fellow examiners. who were 


Sn meen 
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your fellow examiners? 

A /I had two men working with me. John 
Zaremba and Ed Cummings. 

Q In answer to that question vou mentioned bath 
of them. I gather you do remember at least two meetinus 
of this nature that I have asked you abhovt. 


A I'm sure we nad two meetings that I attended 


ewe 9 een en ae nee ee a if SN LY CTS TTS A TT 


of this nature. 


Q Can you give us any testimony as to what 
happened at the first meeting? 

A It was a preliminary discussion of mv 
findings at McDonnell & Company. That's about as much 
as I can remember. 

Q What were your findings? 

A Well, my findings were that the net capita: 
ratio, books ane records problems. 

Q Were McDonnell & Company representatives 
present at that meeting? 

A I'm sure that Murray McDonnell, Mr. McKay 
and I guess perhaps Mr. O'Brien was there, too. 

There miqht have been more people from McDonnell. There 


were auite a few peovle there, if I recali mroverly. 


ee ee ee ee mee ee os ome 
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9 And what was the upshot of the meetina? 


Well, I think I went back and finished nv 
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examination. 


Q What did the exchange people say 


McDonnell people at the meeting? What were they tellin 


them? 


A I'm sure they were telling then they should 


take steps to improve their situation. 


Q Was this hecause they were in violation of 
the net capital rule? 

A I would say apparently they were but I don't 
know that definitely they were. I didn't make the 
decision on the violation. I reported certain 
facts and I think I reported an apparent violation. 
were talking about means of raising cadital and how 
their new computer system would be workina very 
well. It was going to be tested again, and so forth, 
and so on. . 

Q It still wasn't working in February '69, I 
gather from what you have just said, the computer system? 
A To the best of my knowledae it was not. 

Q How did they say they were coind to raise new 
capital? 

A 
and I don‘t recall whether it was at that me tine or nov, 


was that they had a potential source of canital throuc! 
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Conearessman Hugh Carey, and I presume that was an O'Rrien 
connection. But it never materialized. There was 
continuous talk of more capital coming in, biq numbers, 
but I just don't recall any specific details. 
Q Does that pretty much exhaust your recollac- 


tion about this first meeting you remember attendino? 


A The first arid ‘the second. I ean’t really 


remember what happened at which meeting. 
Q That was the unshot of both of them? 
A That's my recollection. 


THE COURT: February '69? 


THE WITNESS: No, this would be about April, 


I believe. 


a 


ne eee eee eee: 


wee een eee oe 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTH™I:/ 


McElroy 632 


QO Was this after.you had -- I think you told us 


{ 
i 
i 
you went in in Februaryon ghort siotice ~~ 


A A-d finished sometime in April, I think. 


Q Do you think you could tell the jury what you 


t 


did: between February and April, what your examinatior 


4 


consisted. of? 
A I don't really specifically remember how I 
approached the situation, but I was trying to establish 


? 
what the capital position of the firm was, and 1 don't even 


‘remember. at this point what date I'was working. It might 
thave been January, the end of January. I really don't 


know. But my biggest job was attempting to verify the nev 


i 
a 
! 
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capital position of the firm, and we made some review of 


bet 


p}eustomer's records, as I recail. 
We attempted to establish the accuracy of their 
segregation records. I just dort remember the Getails. 
Q Was anything said at that meeting in April 
after your Penne men about telling the capital contributors 
to McDonnell & Co. about the situation? 
Not to my knowledge. 


You don't remember -- 


No, six. 


(ellie ttl at ali anit iti i, i i in ie Ae Alt : 


Q You testified that there was a surprise andit 


as of October 31, 1968. When did that come in? When war 
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it completed? 

A I don't know right offhand, but generally th: 
audits were supposed to be filed with the Exchange 
approximately forty-five days after the starting date, 
and they were subject generally to the possibility of 
getting two extensions, which might add, I think the exten- 
sions were for about fifteen days each, it's possible that it 
could have been as late as early January, but I don't 
recall offhand. 

Q What would be the occasion for getting 
extensions? 

A The audit of a broker dealer the size of 
McDonnell is a big job, and especially with record keeping 
problems it just takes more time. 

Q And they -- 


A It was not unusual for auditors to, or for firms 


to request extensions of time. 


‘ 


Q Who were the auditors who conducted this? 

A I believe it was Lybrand, Ross. Bros. & 
Montcomery, as they were known at that time. 

Q Did the auditors also submit, in connection 
that audit, a document known as a comment letter? Was 
that the custom in the regular course? 


A Well, they would submit an Opinion letter. 
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O.. I show you -- 

A And a material inadequacies letter. That 
generally came in after the audit was filed. 

Q Could you explain what is a material 
tnadequacies letter from the auditors? 

A The auditors are required to submit the 
questionnaire form to the Exchange and to express an 
opinion as to its accuracy, and we also recuired them to 
give some expression as to the adequacy of the recorés and 
Aetecost control of the firm in a separate letter. 

Q That was an Exchange requirement? 

A It was, I believe, also an SEC requirement. 

Q I show you a document which we have marked as 


Exhibit 20 for identification, which is Gated March 12, 
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(1969, on the letterhead of Lybrand, Ross Bros. & Montgouery, 


addressed to Mr. T. Murray McDonnell of McDonnell & 
Company. 
Is that the kind of document you were referring 


to as pertaining to McDonnell & Company? 


sth ities iSO "et ANE ge es See 


MR. BROOKS: I object. Mr. McElroy has 
referred to at least two documents, one an opinion lecter 
and one something else. The question sdould be more 


specific. 


Q Could you describe what that is, Mr. McElroy? 
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THE COURT: Is this going in evidence? 

MR. BEEBE: Yes, sir. 

THE COURT: Is there any objection to it? 

MR. BROOKS: I haven't seen it. 

THE COURT: Why don't you look at it? 

(Pause.) 

MR. BROOKS: There was a good deal of 
confusion in the deposition as to what it was. 

MR. BEEBE: I just asked the witness. 

THE COURT: Without getting into what anybody 
said about it, is there any objection to its authenticity 
or admissibility as an exhibit? 

MR. BROOKS: I would like it identified by 
the witness first, and what it is being offered for. 

WHE COURT: Let me see it. 


Handed to Court.) 


MR. BROOKS: I do object to the pencil line 


drawn across the front page in any event. 

THE COURT: Do you have a copy without that? 

MR. BEEBE: I don't know as I have a copy 
without that, but I would be willing to stipulate that 
that is not part of the offered exhibit. 

THE COURT: Ail right. 


MR. BROOKS: I continue the objection. I thick 
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we should produce a copy with a clean first page. 

MR. BEEBE: We will try to find a substitute 
first page, if that is necessary, your Honor. 

THE COURT: My only question is: Is there 
going to be any question? In the record so far this 
exnibit is not sponsored. Is thee any question, however, 
in the interest of saving time, as to its authenticity or 
its cieaence to any of these issues, or its arguable 
relevance, let's put it that way. 

MR. BROOKS: I don't have any objection to its 
authenticity, your Honor. My problem is what it fe, and whe, 
got it. 

I will agree it is authentic for what it says 
on its face. It is a true copy- 


THE COURT: Then I will admit it in evidence. 


We will take care of the underlying problem of the front 


page before it is given to the jury in any way. 
(Plaintiff's Exhibit No. 20 was received in 
evidence.) 
o.. -Mr. McElroy, could you aescribe for the jury 
what this -- 
COURT: I thought he had. 
BEEBE: I don't think so. 


COURT: Didnt- he say there were letters 
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sent from Lybrand -- 

THE WITNESS: 1 er looked at this letter 
yet. At first glance, I don't think it is either of what 
I referred to before. I think it is the auditor's report to 
management, which is not part of our requirements. 

In other words, the auditors would discuss tieir 
examination with management in a separate letter, and this 
is addreseed to Mr. T. Murray McDonnell, so I presume it 

a report to management. 
" Have you ever seen that letter before, a copy 
it, if you recall? 
A I don't recall seeing it, sir. 
MR. BEEBE: In his prior deposition, your Honor, ' 
did testify as to the exact document. 

THE COURT: Go ahead. 

Q ae ft penis remind you, sir, at page 75 there was 
the question: "Will you take a look at Plaintiff's 
Exhibit 55, marked in a prior deposition, and teil me whathed 
you have seen this document before" 

"Anscer: I have probably seen it.” 

MR. BEEBE: I take it there is no question 
this document I have marked in evidence as Exhibit 20 is 
Exhibit 55 that wes before Mr. McElroy at his depositicn. 


MR. BROOKS: There is no question about that. 
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McElroy - direct 

Q (Reading:) 

i This is a letter of Lybrand, Ross Bros. & 
Montgomery to McDonnell & Company commenting on their 
examination of McDonnell & Company as of Cctober 31, 136%? 

"A Yes." 

Was that your testimony and your answer at 
that time? 

A. Yes, I guess it was. 

Q And you swore to this deposition. Did you 
think it was accurate when you testified to it? 

-A - Sure. I don't question that at all. I still 


don't recall having seen it. 


THE COURT: His answer was he probably did. 


He didn't say he did. 

MR. BROOKS: I think it is consistent with huis 
testimony today. 

THE COURT: He didn't say he did. He said he 
probably did, which - not much more of a statement than 
“I don’t recall.” | 

MR. BEEBE: Maybe I better read on. It 15 
long. There wae the question -- 

THE COURT: Mr. Beebe, are you going to question 
this gentleman about any of its contents? There is an 


exhibit in evidence on counsel's stipulation it is 
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authentic, but I would not feel, given the foundation here, 
that you can question this man about what use he made cr 
the contents of it, if any, given the fact that there is 
not sufficient showing he ever saw it. 

Are you going to question him on this exhibiv? 

MR. BEEBE: Yes, sir, I was. Perhaps I could 
just ask him one question and move on. 

THE COURT: All Fight. 

Q Directing your attention to the bottom of the 
first page, sir, the sentence "The net capital of the firm 
and the ratio of aggregate indebtedness to net capital 
as computed with our understanding of Rule 325 of the New 
York Stock Exchange were" -- I have a legibility problem 
here -- "were" ~~ and then there is a dollar amount -- 
“and 3,027 per cent respectively.” 

Now, my question is: Is 3,027 per cent as a 
ratio a violation of Rule 325? 

A Yes. However, this is as computed by the 
auditors in accordance with their understanding of the 
rule. They don't make the final determination. 

Q Do the auditors tend to be more favorable or 
less favorable? 

MR. BROOKS: I object. 


THE COURT: Sustained. 
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McElroy - direct 
Q Mr. McElroy, you described some meetings a 
| moment ago, and I show you a memo cated March 28, 1969, 
| entitled "McDonnell & Company." 
Apparently, I have several copies of the samc 
thing attached together. It is just a one-page memo. it 
has ‘cin nemeeekls marked for identification as 21. 


I ask you if that memo reflected one of the 


meetings you were discussing. 


A No, it does not. 
Q Was this another meeting you attended on 
March 28th concerning McDonnell & Company? 
A Yes. 
MR. BEEBE: I offer this in evidence. 
MR. BROOKS: No sivaeiecetiais 
THE COURT: Received. 
(Plaintiff Exhibit No. 21 was received in 
evidence.) 
MR. BROOKS: I see there is more underlinang 
on this exhibit. 
THE COURT: That is correct. 
MR. BROOKS: Then it may be on the document 
that was marked. 
THE COURT: It is. And it is in pencil. 


MR. BROOKS: The original of the exhibit as 
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n the deposition has no underlining, so I would 


cbject to the underlining. I would have no objection ts 


a clean document. 


another 


counsel. 


A 


Q 


MR. BEEBE: I have no problem with subdsti.tul ing 


ene, if © could get a clean copy from fellow 


THE COURT: Very sell. 


(P ause.) 


Do you have the revised version in front of vou? | 


Yes, I do. 
Have you had 2 chance to review 
Yes. 


Was this a meeting called by the examinexs on 


March 28, 1969, to discuss their findings after reviewird 


the files of McDonnell & Company? 


A 


Q 


J don't remember who called this meeting. 


~ 


Who attended the meeting? There are some names 


here. Are all those people examiners? 


A 


No. The first three people are in the 


examiners department. ir. Schuette and Mr. Nalewaik were 


a coordinator and nis assistnat, and Mr. Spies, I believe, 


was in the finance department. I am not sure of his exict 


position at that time. 


Q 


ee ee ee rr ne ee 


Jas the purpose of the meeting to discuss y ‘it 


a mmantiiiee. 
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findings at McDonnell & Company? 

A rt would appear so. 

Q It states in the second paragraph that 
"he margin department is in had shape, mainly due to 
errors." 

What was the size of the errors, the quantity 
that you were discovering in your search throuqh 
MecDonnell's records when you went there to examine then? 

A Ireally don't recall, other than what is 
stated inthe document. I didn't write this document. 

Q It says in the fourth paragraph "The firm 
has 28 error accounts” and also that the "“reoroanizati 
dapartment was a mess." 

Was 28 error accounts in the scone of your 
experience a large number, normal, modest? 

A I think, if I can answer that in a different 
way, I believe that -- I think I am correct in makina 
the statement that each branch office did the certain 
amount of trading. for itself and that the majority of 
these error accounts were for each branch office. Se 
that, for instance, if the San Francisco office cid 


handjle.a few over-the-counter trades ané@ put through a bail 


trade it would be in the San Francisco error account ,a::i 


if the Detroit office handled an OTC trade that produc: i 


chet ata tn setae tr im 
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an error of some type it would end up in the Detroit 
office error account. 

So that the fact that there were 28 ofthe, 
while I wouldn't say that was necessarily good, if ancther 
firm put all its errors into one account it miqht have 
more errors than McDonnell did, and it micht have less 

Q Your testimony at your deposition, pace 86, was 


about this same document: “Ts 28 error accounts a 


ce eee en re TS LL TL ne 
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large amount? 
"A I would consider that a larace amount, ves." 
Is that what you testified? 


A I auess that's what I said; my recollection 


believe is still cerrect about the branch offices. 


. 
' 
! 
| 
‘ 
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Perhaps I didn't think of it at that time, but I do 
recall that as being one of the reasons why there were 
that number of error accounts. 

Q When you gave your testimony did you consider 
that a large amount? 

A Yes. 

Q When you said thatthe reorganization depart.- 
ment was a mess 

MR. BROOXS: I object. Nobody established 

this memorandum was written by Mr. McElroy. 


THE COURT: Yes. He testified it wasn't. 
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McElroy-direct 

MR. BEEBE: I am sorry, I misspoke. 

fa) Was che reorganization department a mess? 

A My recollection was that they had a problen 
with keeping track of the transactions that went 
through the reorganization department. 

Q Mr. McElroy, I don't want to put words in 
your mouth, I would just like to read what you testified 
to at your deposition: 

"Having read this characterization" -- which 
is the one I was just talking about, and I am talking about 
page 87, -- “Having read this characterization, that is, 
the reorganization department was a mess, would you aqree 
with that characterization? 

"Rh Yes, I think I would." 

Is that correct?» 

Yes. 

Sir, the sentence before that says: 

"The examiners also noted that the fiqures 
given by the firm in its SOO's are suspect." 

Was that correct? Is that what the 


- 


THE COURT: What is SOQ? 


THE WITNESS: Special operations quesicnnaire. 


I at this time really don't remember that ieuch 
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ahout what was reported in the special operations 


questionnaire. 


Q Would you quarrel with the word "suspect" 


there, sir? 


A I don't think I can answer yes or no. 


Q Up in the lefthand corner there are some. 


initials. The top initials are 0Q. What Gid that 
stand for, if you know? Was it operations question- 
naires? 


It's probably -- on the original it says 


Was that a file at McDonnell? 
Yes. 
Q Were those questionnaires prepared by the 
company? 
A By the member firms, yes. 
Q And submitted to the stock exchande? 
To the stock exchange. 
And one of euie duties was to review 
those, is that right? 
A tf believe that is right, yes. 
Q The initials underneath, whose 
were those? 
A Up in the corner? 
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Yes. 
I believe that's Herb Schuette. 


He was the coordinator at that time, 


Yes. 

Was it the normal course of business to pri 
pare this kind of memorandum after such an examiners 
meeting,or was this extraordinary? 

A T don't een because I'm sure it was pre- 
pared by the coordinator, not by me. 
Q That would be Mr. Schuette? 


A Mr. Schuette, or his assistant, Mr. Malewaik. 


Q Was: there an as of date when you were revirwing | 


these McDonnell & Company records Were vou reviewin, 
them as of October 31, 1968, the date of the audit? 

A I don't think so. I think I was looking st 
1969 figures primarily. 

Q How long in your experience would it take 
‘tor a company to develop a mess, as you testified there 
was here, in the penteaitnacion department? How leona 
would it take for such a condition to develon? 

A I think it could vary between a short vecicd 
of time and a long period of time. _ I don't think you can 


classify it as something thathappoens in ten days or .te 
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months. It can happen instantaneously, I wouldsay. 
am just recalling a case I know where it happened 
instantaneously on a conversion from one type of record 
keeping system to another. 

Q To a computer record keeping system? 

A This happened to be to a computer servic: 
bureau. 

Q Moving from the general to the svecific, 
after examining the McDonnell & Company records from that 
period from February or January up until March, we have 
gotten so far, could you make any observation as to how 


long it had taken for the company to get in the condition, 


the books and records to get in he condition thatyou 


observed there? 

A I don't think I could make any estimate of 
the time. It could be that it was from the time they 
started changing computers, but I really don't know. 


Q That was in the middle of 1968, is that 


I don't know. You said that. 

THE COURT: Are you going on to something 
else now? 

MR. BEEBE: I was coine to, sir. 


THE COURT: We will «ake our recess no’. 
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We are finished for the dav, ladies and 


gentlemen, and we will stand in recess until tomorrow 


morning. 


Tomorrow we are sitting onlv half a day, 
¥ 
because I have other matters in the afternocn. 


(Adjourned to May 2, 1975 at 19 a.m.) 


